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i 

CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 
 
 Pursuant to D.C. Circuit Rule 28(a)(1)(A), Petitioner in this matter is 

Sunnyside Gold Corporation (“Sunnyside”).  Respondent in this matter is the 

United States Environmental Protection Agency (“EPA”).  The amici curiae filing 

this brief are Frank J. Anesi, Anesi Mining Venture, LLC, the National Mining 

Association, and the American Exploration & Mining Association (collectively 

“Amici”).  See Doc. #1660468 (filed Feb. 9, 2017).  On April 18, 2017, Jo Grant 

Mining Company, Inc. and Winter Park Helicopter, LLC filed a notice of intent to 

file an amicus curiae brief in support of Sunnyside.  Doc. #1671606. 

 Pursuant to D.C. Circuit Rule 28(a)(1)(B), the ruling at issue in this case is 

the Final Rule issued by the EPA on September 9, 2016.  81 Fed. Reg. 62,397 

(Sept. 9, 2016).  

 Pursuant to D.C. Circuit Rule 28(a)(1)(C), references to all related cases 

appear in the Certificate as to Parties, Rulings, and Related Cases filed by 

Sunnyside on April 19, 2017.  See Sunnyside Op. Br. at i. 
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ii 

STATEMENT REGARDING CONSENT TO FILE AND JUSTIFICATION 
FOR SEPARATE BRIEFING 

 
 Counsel for Amici consulted with counsel for the Petitioner and the 

Respondent.  Sunnyside consents to the filing of this amicus curiae brief.  See Doc. 

#1660468.  The EPA also consents to the filing of this amicus curiae brief.  Id.   

 On April 18, 2017, Jo Grant Mining Company, Inc. and Winter Park 

Helicopter, LLC filed a notice of intent to file an amicus curiae brief.  Doc. 

#1671606.  These entities have indicated that their brief will “defend and preserve 

the right to use their property, and more specifically, mitigate the real 

consequences stemming from having property wrongfully placed on the National 

Priority List within the Bonita Peak Mining District.”  Id.  In contrast, Amici’s 

brief addresses the proper interpretation and implementation of the Comprehensive 

Environmental Response, Compensation, and Liability Act (“CERCLA”), 42 

U.S.C. §§ 9601–75.  This brief also addresses “point[s] not made or adequately 

elaborated upon in the principal brief, although relevant to the issues before this 

court.”  D.C. Circuit Rule 29(a).1   

                                           
1 Pursuant to Fed. R. App. P. 29(a)(4)(E), the undersigned certifies that:  (1) no 
counsel for a party authored this brief in whole or in part; (2) no counsel or party 
made a monetary contribution intended to fund the preparation or submission of 
this brief; and (3) no person other than Amici or their counsel made a monetary 
contribution towards the preparation or submission of this brief. 
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iii 

CORPORATE DISCLOSURE STATEMENT 

 Pursuant to Fed. R. App. P. 26.1 and D.C. Circuit Rules 26.1 and 29(b), the 

undersigned hereby certifies that no party to this brief is a publicly owned 

corporation, has issued stock, or is owned wholly or in part by any parent 

corporation, or other legal entity whose shares are publicly held or traded.   
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1 

IDENTITY AND INTEREST OF AMICI CURIAE 
 

 On September 9, 2016, the EPA added what it deemed the Bonita Peak 

Mining District (“BPMD”) to the National Priorities List (“NPL”).2  81 Fed. Reg. 

62,397 (Sept. 9, 2016); 40 C.F.R. Part 300 App. B.  The BPMD is a term used by 

the EPA to describe a diverse, geographical area that covers more than 100,000 

acres within San Juan County, Colorado.3  Although the EPA used the term BPMD 

to identify a huge area encompassing three separate drainages, the EPA also listed 

46 specific mine sites and two study areas within the BPMD on the NPL.  To be 

sure, mining has occurred over the years throughout the BPMD.  Yet, the EPA, as 

well as the state and local governments, have closely monitored on-going private 

remediation efforts throughout the BPMD, including those performed by 

                                           
2 Sites on the NPL are commonly known as “Superfund sites.”  See U.S. 
Magnesium, LLC v. EPA, 630 F.3d 188, 189 (D.C. Cir. 2011). 
3 The “Bonita Peak Mining District” is a misnomer.  A “mining district” is a term 
of art first utilized by Congress in the General Mining Law of 1872, 30 U.S.C. § 22 
et seq.  See 30 U.S.C. §§ 22, 28; see also United States v. Smith, 11 F. 487, 490–91 
(C.C.D. Or. 1882) (“The phrase ‘mining district’ is well known, and means a 
section of country usually designated by name and described or understood as 
being confined within certain natural boundaries, in which gold or silver or both 
are found in paying quantities, and which is worked … under rules and regulations 
prescribed by the miners therein ….”).  Although historically there were four 
mining districts within what the EPA deemed the BPMD, see Sunnyside Op. Br. at 
12–13, apparently there is only one true remaining mining district in Colorado, 
which is located near Georgetown, in Clear Creek County.  Barbara Bintliff, A 
Jurisdictional History of the Colorado Courts, 65 U. Colo. L. Rev. 577, 588 n.81 
(1994). 
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2 

Sunnyside and the Animas Rivers Stakeholders Group (“ARSG”).  See Sunnyside 

Op. Br. at 4–6, 23–24; see also EPA Doc. Id. 0054 at 2–5, JA __–__. 

 Although the EPA previously studied this area, it had always determined 

that the sites within the BPMD did not warrant inclusion on the NPL—a list that is 

reserved for the most hazardous sites around the country.  Then, on August 5, 

2015, the EPA triggered a massive release4 at the Gold King Mine that caused 

three million gallons of heavily mineralized water to be discharged into Cement 

Creek, which enters the Animas River near the Town of Silverton, Colorado.  EPA, 

Emergency Response to August 2015 Release from Gold King Mine (“EPA takes 

responsibility for the Gold King Mine release ....”).5  Shortly after the EPA 

triggered the massive release, it created the BPMD, which is centered around the 

Gold King Mine, and added the BPMD and the 46 specific mine sites and two 

study areas to the NPL.  Amici object to the EPA’s creation of this huge and 

mostly undefined Superfund site, and submit that the EPA’s actions were an 

attempt to obscure and/or limit its own liability for triggering the massive Gold 

King Mine release. 

                                           
4 A “release” is “any spilling, leaking, pumping, pouring, emitting, emptying, 
discharging, injecting, escaping, leaching, dumping, or disposing into the 
environment ....”  42 U.S.C. § 9601(22). 
5 This document is available at https://www.epa.gov/goldkingmine (last viewed 
Apr. 24, 2017). 
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3 

 Amicus curiae Frank J. Anesi is a resident of La Plata County, Colorado, 

and the owner of amicus curiae Anesi Mining Venture, LLC (“Anesi Mining”).  

Anesi Mining owns an interest in, or fee title to, several patented mining claims 

located in San Juan County, Colorado.6  Mr. Anesi also owns an interest in the 

Galena Queen Mine.  The EPA referenced the Galena Queen Mine in connection 

to one of the listed study areas within the BPMD.  EPA Doc. Id. 0059 at 90, JA 

__.7  All the mining claims in which Anesi Mining and Mr. Anesi own an interest 

are located within the EPA’s newly created BPMD.  Since Mr. Anesi acquired his 

mining claims, no mining activities have been performed at these claims; however, 

the proximity of the mining claims to the BPMD may make Mr. Anesi or Anesi 

Mining a potentially responsible party (“PRP”) under CERCLA.  See 42 U.S.C. § 

9607(a); 40 C.F.R. § 304.12(m).  The economic consequences of becoming a PRP 

can be devastating.  See Burlington Northern & Santa Fe Ry. Co. v. United States, 

556 U.S. 599, 609 & n.6 (2009).  In addition, it is well established that the stigma 

attached to property within or near a Superfund site drastically decreases the value 

of the property and could make it difficult and/or impossible to sell or otherwise 

                                           
6 Anesi Mining’s mining claims are the Von Cotta, the Carolina M S, Lenconsticte, 
El Paso, Professor Chandler, Professor Winkler, Leyner, General Hallack, La Veta, 
and Unity. 
7 This listed study area is described as the “[a]bandoned mines adjacent to Prospect 
Gulch located between the Galena Queen Mine and the Henrietta Mine[,]” EPA 
Doc. Id. 0059 at 90, JA __, and is referred to as the “Prospect Gulch Study Area.”  
EPA Doc. Id. 0059 at 12, JA __. 
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develop the property.  See Mead Corp. v. Browner, 100 F.3d 152, 156 (D.C. Cir. 

1996).   

 Amicus curiae National Mining Association (“NMA”) is a national trade 

association representing:  (a) the producers of most of the nation’s coal, metals, 

industrial, and agricultural minerals; (b) the manufacturers of mining and mineral 

processing machinery, equipment, and supplies; and (c) the engineering and 

consulting firms, financial institutions, and other firms serving the mining industry.  

NMA works with Congress and federal and state regulatory officials to provide 

information and analyses on issues of concern to its members, and to promote 

policies and practices that foster the efficient and environmentally sound 

development and use of the country’s mineral resources.  NMA has been involved 

in a myriad of litigation seeking to protect its members’ mining relating interests, 

including previous CERCLA litigation.  See, e.g., U.S. Army Corp of Engineers v. 

Hawkes, 136 S. Ct. 1807 (2016) (amicus curiae); American Farm Bureau Fed’n v. 

EPA, No. 15-3850 (6th Cir.) (petitioner); Pakootas v. Teck Cominco Metals, LTD., 

830 F.3d 975 (9th Cir. 2016) (amicus curiae). 

 Amicus curiae American Exploration & Mining Association (“AEMA”) 

(f/k/a Northwest Mining Association) is a nonprofit, nonpartisan, national trade 

association incorporated under the laws of the State of Washington.  AEMA 

represents over 2,000 members of the hardrock mining industry in 42 states and 11 
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other countries and is the leading voice in support of exploration, the junior mining 

sector, and maintaining access to federal lands.  AEMA informs its members on 

legislative, regulatory, safety, technical, and environmental issues.  AEMA is 

active in litigation seeking to protect the use of public lands for hardrock mining 

and to promote commonsense, non-burdensome agency regulations governing 

those lands, including the proper interpretation of CERCLA.  See, e.g., American 

Exploration & Mining Ass’n v. U.S. Dep’t of the Interior, No. 16-737 (D.D.C.) 

(plaintiff); Chevron Mining v. United States, No. 15-2209 (10th Cir.) (amicus 

curiae); Northwest Mining Ass’n v. Babbitt, 5 F. Supp. 2d 9 (D.D.C. 1998) 

(plaintiff). 

 Both NMA and AEMA have members that are currently engaged in 

environmentally sound mining practices and remediation efforts, or have been in 

the past.  NMA, AEMA, and their members have a substantial interest in the 

proper interpretation and implementation of CERCLA.  Yet, the EPA’s creation of 

the BPMD effectively changes the rules of the game.  Instead of following its 

statutory and regulatory mandates, the EPA has brazenly added 46 mine sites and 

two study areas to the NPL without first scoring each site pursuant to the Hazard 

Ranking System (“HRS”).  See 40 C.F.R. Part 300, App. A.  The EPA’s failure to 

comply with both CERCLA and its own regulations sets a dangerous precedent, 
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which, if left unchecked, could have dramatic adverse consequences for NMA, 

AEMA, and their members. 

 Moreover, NMA and AEMA have members that own and operate, or have 

owned and operated, mining operations in historically mined areas similar to the 

BPMD.  Like Sunnyside, many of those members have invested millions of dollars 

to remediate their properties.  Upholding the EPA’s creation of the artificially large 

BPMD may discourage mining companies from voluntarily remediating mine sites 

out of fear that the EPA will add those sites to the NPL in the future without 

properly considering the remediation efforts that have already occurred.  See 55 

Fed. Reg. 51,532, 51,567–68 (Dec. 14, 1990) (EPA acknowledging that voluntary 

remediation efforts should be considered prior to listing sites on the NPL because 

such efforts “reduc[e] risks to the public and allow[] for more cost effective 

expenditure of the [Superfund].”).  Finally, NMA and AEMA have financially 

supported past efforts by ARSG to remediate the mine and mining related sites in 

the area now referred to by the EPA as the BPMD.   

 Accordingly, to protect their individual interests and the interests of their 

members, Amici respectfully submit this brief in support of Petitioner Sunnyside. 
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7 

LEGAL BACKGROUND 

 In 1980, in response to two specific incidents,8 Congress passed CERCLA at 

the end of the lame-duck session of the 96th Congress.  See Exxon Corp. v. Hunt, 

475 U.S. 355, 379 n.5 (1986) (Stevens, J., dissenting).  CERCLA is aimed at 

remediating the “most” hazardous sites around the country.  Texas Tin Corp. v. 

EPA, 992 F.2d 353, 353 (D.C. Cir. 1993).  To accomplish this objective, CERCLA 

directs the EPA, as the President’s delegate, to prioritize sites needing remedial 

action by creating and maintaining the NPL.  42 U.S.C. § 9605; see Mead, 100 

F.3d at 153 (characterizing the NPL as a means to “identify[] high priorities among 

the nation’s known hazardous waste sites”); see also id. at 156 (noting that to 

“[p]ermit[] the inclusion of low-risk sites on the NPL would thwart … Congress’s 

purpose of creating a priority list based on evidence of high risk levels”).   

 In an effort to ensure that potential NPL sites were reviewed in an objective 

manner, the EPA created the HRS.  40 C.F.R. § 300.425(a) (“The purpose of this 

section is to identify the criteria as well as the methods and procedures EPA uses to 

establish its priorities for remedial actions.”).  The HRS is a “mathematical model” 

from which calculations are performed “to determine the sites deserving of 

                                           
8 “The two incidents of hazardous substance contamination that most prominently 
prompted congressional action—Love Canal and the Valley of the Drums—were 
both abandoned hazardous waste sites ....”  Carson Harbor Vill., Ltd. v. Unocal 
Corp., 270 F.3d 863, 885–86 & 886 n.15 (9th Cir. 2001) (en banc) (footnote 
omitted).  
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inclusion on the [NPL].”9  Texas Tin, 992 F.2d at 353.  An HRS analysis results in 

a numeric score between 1–100.  CTS Corp. v. EPA, 759 F.3d 52, 56 (D.C. Cir. 

2014).  Any site with a score at or above 28.5 is eligible, although not required, to 

be added to the NPL.  Id.  Generally, the EPA must perform an HRS analysis prior 

to adding any site to the NPL.  40 C.F.R. § 300.425(c) (entitled “Methods for 

determining eligibility for NPL”);10 EPA Doc. Id. 0060 at v (“The HRS is the 

principle mechanism EPA uses to place uncontrolled waste sites on the NPL.”), JA 

__; see Eagle-Picher Indus., Inc. v. EPA, 759 F.2d 905, 909–11 (D.C. Cir. 1985) 

(“The agency applies the HRS to data from an observed or potential release to 

obtain a ‘score’ or estimate of the risk from the release.  The EPA then relies on 

HRS scores to determine which releases should be listed on the NPL.”).  

 Not long after the EPA established the HRS, Congress became concerned 

that the EPA was not using the HRS to identify the nation’s most serious 

hazardous sites.  Therefore, in 1986, Congress amended CERCLA through the 

Superfund Amendments and Reauthorization Act of 1986 (“SARA”), Pub. L. No. 

99-499, 100 Stat. 1613 (1986).  SARA required the EPA to “amend the HRS to 

‘assure, to the maximum extent feasible, that the [HRS] accurately assesses the 

                                           
9 The HRS is found at 40 C.F.R. Part 300, App. A. 
10 The two additional methods described in 40 C.F.R. § 300.425(c) for adding a site 
to the NPL are not relevant to this action because the EPA admitted that the BPMD 
and the 46 mine sites and 2 study areas were added to the NPL “based on HRS 
score.”  81 Fed. Reg. at 64,401. 
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relative degree of risk to human health and the environment posed by sites and 

facilities subject to review.’”  Linemaster Switch Corp. v. EPA, 938 F.2d 1299, 

1302 (D.C. Cir. 1991) (quoting 42 U.S.C. § 9605(c)(1)).  Part of Congress’s 

motivation to amend CERCLA was its dissatisfaction with the EPA’s “listing of a 

disproportionate number of high volume, low toxicity hazardous waste sites—

notably mining sites.”  Id. at 1303 (emphasis added).  As a Senate Committee 

explained: 

The present [HRS] … has been criticized for failing to assess 
accurately the relative degree of hazard posed by various sites and 
facilities.  The purpose of the [HRS] is to indicate degree of hazard or 
risk in order to determine whether a site or facility should be placed 
on the [NPL].  In particular, the validity of the present [HRS] has been 
questioned for identifying the degree of hazard or risk posed by 
mining sites.  The [HRS] appeared to identify the most hazardous 
constituent [at] a site, quantify the total amount of wastes at the site, 
then assume that all of the waste is comprised of the most hazardous 
constituent.  This could introduce a bias in the [HRS] against large 
quantities of waste with the presence of trace toxic metals, such as 
typical mining wastes. 
 
In order to determine whether such a bias exists and establish a system 
which accurately assesses the relative hazard in candidates for 
remedial action, the bill requires the [HRS] to be revised through a 
rule-making proceeding.  
 

S. Rep. No. 99-11, 40 (1985) (emphasis added); see B & B Tritech, Inc. v. EPA, 

957 F.2d 882, 884 (D.C. Cir. 1992) (Noting that the “goal” of “SARA was to 

assure that the HRS ‘accurately assesses relative risks to human health and the 

environment ... within the context of the purpose for the [NPL]; i.e., identifying for 
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the States and the public those facilities and sites which appear to warrant remedial 

actions.’” (quoting H.R. Conf. Rep. No. 99-962, 199 (1986))).   

 In response to SARA, the EPA amended the HRS “so that, to the maximum 

extent feasible, it accurately assesses the relative risks posed by hazardous waste 

sites to human health and the environment.”  55 Fed. Reg. at 51,540.  On March 

14, 1991, the amended HRS became effective.  Id. at 51,532; see Linemaster, 938 

F.2d at 1302 (although SARA required the EPA to amend the HRS by October 

1988, the EPA failed to accomplish this task until March 1991).   

 Notwithstanding any improvements the EPA may have made to the HRS, 

the fact remains that an owner of a site could face severe consequences if her 

property is wrongly added to the NPL.  See Bd. of Regents of Univ. of Washington 

v. EPA, 86 F.3d 1214, 1217 (D.C. Cir. 1996) (“As we have explicitly recognized, a 

decision to list a site may have severe consequences for affected parties.”); Carus 

Chemical Co. v. EPA, 395 F.3d 434, 437 (D.C. Cir. 2005) (“listing can have 

significant adverse consequences for the owner of a listed property”).  Most 

obviously, the owner is dragged into “the web of Superfund’s cleanup and 

enforcement scheme[,]” which “drastically increases the chances” that the owner 

will incur substantial costs.  Mead, 100 F.3d at 155.  The EPA can also use a site’s 

NPL status as “bargaining leverage over” the owner of the site.  Id.  Additionally, a 

site owner’s business reputation may be damaged and the property’s value will 
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likely be diminished.  Id.  As a result of these severe consequences, an owner of a 

site added to the NPL will frequently seek judicial review of the EPA’s actions, 

and is often rewarded for her efforts:  

The EPA seems unwilling to support its decisions with the necessary 
scientific findings.  In yet another case …, we have before us a 
petition for review challenging the [EPA’s] decision to list [a site on 
the NPL] ....  As we have had to do in several recent cases, we vacate 
the listing decision and remand to the EPA in light of its failure to 
explain adequately the scientific basis for its decision as well as its 
failure to offer substantial evidence in support of its decision. 
 

Nat’l Gypsum Co. v. EPA, 968 F.2d 40, 41 (D.C. Cir. 1992) (internal citations 

omitted). 

SUMMARY OF ARGUMENT 

 Following the massive release it triggered at the Gold King Mine, the EPA 

added the BPMD and 46 specific mine sites and two study areas within the BPMD 

to the NPL.  In its rush to do so, however, the EPA scored only 19 of the mine sites 

using the HRS.  Thus, the EPA added 27 non-scored mine sites and two non-

scored study areas to the NPL.11  Yet, Congress did not authorize the EPA to add 

non-scored sites to the NPL.  In fact, this limitation on its authority is expressly 

recognized in the EPA’s own regulations.  More importantly, in Mead, this Court 

specifically held that the EPA lacks the authority to combine non-scored sites with 

scored sites to create an aggregated site that contains both types of sites.  

                                           
11 These 27 non-scored mine sites and two non-scored study areas will hereinafter 
be referred to collectively as the “29 non-scored sites.” 
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Therefore, the EPA’s listing of the 29 non-scored sites on the NPL must be held 

unlawful and set aside. 

 In an apparent effort to circumvent Congress, its own regulations, and this 

Court’s holding in Mead, the EPA coined a new term, “commingled release,” to 

justify its listing of the 29 non-scored sites.  Yet, the EPA’s newly coined term 

lacks the force and effect of law and is essentially a restatement of the EPA’s 

“aggregation policy,” which this Court struck down in Mead.  Moreover, by failing 

to score the 29 non-scored sites, the EPA has no evidence that the 29 non-scored 

sites and the 19 scored sites are actually “commingled.”  This necessarily renders 

the listing of the 29 non-scored sites arbitrary and capricious, and requires that the 

listing of those sites on the NPL be set aside. 

ARGUMENT 

I. THE EPA UNLAWFULLY LISTED 29 NON-SCORED SITES ON 
THE NPL.  

 
A. The EPA’s Listing Of The 29 Non-Scored Sites Exceeded Its 

Statutory And Regulatory Authority. 
 

 It goes without saying that “an agency literally has no power to act ... unless 

and until Congress confers power upon it.”  La. Pub. Serv. Comm’n v. FCC, 476 

U.S. 355, 374 (1986); Cent. United Life Ins. Co. v. Burwell, 827 F.3d 70, 73 (D.C. 

Cir. 2016) (“Agencies may act only when and how Congress lets them.”).  Thus, if 

an agency acts in excess of its delegated authority, “its action is plainly contrary to 
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law and cannot stand.”  Michigan v. EPA, 268 F.3d 1075, 1081 (D.C. Cir. 2001).  

Similarly, an agency must follow a duly promulgated regulation until that 

regulation is lawfully amended.  United States v. Nixon, 418 U.S. 683, 696 (1974) 

(“So long as [a] regulation remains in force the Executive Branch is bound by it, 

and indeed the United States as the sovereign composed of the three branches is 

bound to respect and enforce it.”); Am. Fed’n of Gov’t Employees v. Fed. Labor 

Relations Auth., 777 F.2d 751, 759 (D.C. Cir. 1985) (“[U]nless and until it amends 

or repeals a valid legislative rule or regulation, an agency is bound by such a rule 

or regulation”).  Here, the EPA’s actions in listing 29 non-scored sites were 

“plainly contrary to law,” in that the EPA exceeded both its statutory and 

regulatory authority.   

 In passing SARA, Congress’s “mandate was plain:  EPA was to amend the 

HRS … and apply the amended HRS to any site listed after the amendments’ 

effective date.”  Linemaster, 938 F.2d at 1302; 42 U.S.C. § 9605(c)(1) (“Such 

amended [HRS] shall be applied to any site or facility to be newly listed on the 

[NPL] after the effective date ….”).  To carry out Congress’s intent, the EPA went 

through a formal notice-and-comment rulemaking and amended its HRS, effective 

March 14, 1991.  Linemaster, 938 F.2d at 1302.  As relevant here, the EPA’s own 

regulations prohibit the EPA from listing a site on the NPL unless it scores that site 
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pursuant to the HRS.  40 C.F.R. § 300.425(c)(1) (“A release may be included on 

the NPL if the release … scores sufficiently high pursuant to the [HRS] …. ”).   

 Despite Congress’s mandate in passing SARA and the EPA’s own 

regulations, the EPA listed 29 non-scored sites on the NPL.  EPA Doc. Id. 0060 at 

13, JA __; Doc. Id. 0059 at 21–22, 47–50, 90–91, 118, JA __–__, __–__, __–__, 

__.  Thus, in listing these 29 non-scored sites, the EPA exceeded both its statutory 

and regulatory authority.  Therefore, this Court should hold unlawful and set aside 

the EPA’s actions in listing these 29 non-scored sites.  5 U.S.C. §§ 706(2)(A), (C) 

(“The reviewing court shall … hold unlawful and set aside agency action … found 

to be” either “arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance law” or “in excess of statutory jurisdiction, authority, or limitations 

….”); see also Way of Life Television Network, Inc. v. FCC, 593 F.2d 1356, 1359 

(D.C. Cir. 1979) (“It is a “well-settled rule that an agency’s failure to follow its 

own regulations is fatal to the deviant action.” (quotation omitted)). 

B. The EPA’s Listing Of The 29 Non-Scored Sites Violates 
This Court’s Holding In Mead. 

 
 That the EPA acted unlawfully in listing the 29 non-scored sites is 

confirmed by this Court’s decision in Mead, wherein the EPA attempted to add an 

aggregated site, known as the Tennessee Products Site, to the NPL.  100 F.3d at 

153.  The Tennessee Products Site contained the Creek Site, the Dump Site, and 

the Coke Plant Site, although the Coke Plant Site was never scored and did not 
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satisfy any other criteria for listing.  Id. at 153–54.  A former owner of the Coke 

Plant Site challenged the EPA’s inclusion of the Coke Plant Site on the NPL.  Id.  

In response, the EPA argued that including the Coke Plant Site in the NPL listing 

was proper given its “aggregation policy.”12  Id. at 155–56.  According to the EPA, 

its “aggregation policy” allowed it to list noncontiguous sites, without scoring each 

site individually, on the basis of such factors as:  (1) whether the sites were part of 

the same operation; (2) whether the PRPs are the same or similar; (3) whether the 

target population is the same or overlapping; and (4) the distance between the 

noncontiguous areas.  Mead, 100 F.3d at 154–55 (citing 48 Fed. Reg. at 40,663–

64; 49 Fed. Reg. at 37,076). 

 This Court, however, categorically rejected the EPA’s “aggregation policy.”  

First, this Court ruled that the EPA’s “aggregation policy,” which allowed the 

grouping of a scored priority site with a non-scored, non-priority site was contrary 

to Congress’s purpose in creating the NPL: 

[E]ven if we read [42 U.S.C. § 9605] as silent on the issue of grouping 
a priority site with a non-priority one as a single priority site, EPA’s 
Aggregation Policy would be unreasonable ….  Permitting the 
inclusion of low-risk sites on the NPL would thwart rather than 

                                           
12 The EPA’s “aggregation policy” was not based upon a duly promulgated 
regulation, but was based upon preambles to final rulemakings.  See Mead, 100 
F.3d at 153 (citing 48 Fed. Reg. 40,658, 40,663–64 (Sept. 8, 1983); 49 Fed. Reg. 
37,070, 37,076 (Sept. 21, 1984)).  Notwithstanding its “aggregation policy,” the 
EPA admitted that “in most cases … sites should be scored and listed individually 
because the HRS scores more accurately reflect the conditions at the sites if each is 
scored individually.”  49 Fed. Reg. at 37,076. 
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advance Congress’s purpose of creating a priority list based on 
evidence of high risk levels. 
 

Mead, 100 F.3d at 156; cf. Davis Cnty. Solid Waste Mgmt. v. EPA, 101 F.3d 1395, 

1405 (D.C. Cir.  1996) (This Court reiterating that “CERCLA does not authorize 

the EPA to include a site on [the NPL] that does not meet statutory listing criteria 

simply by grouping it with sites that do meet [the] criteria.” (citing Mead, 100 F.3d 

at 155–56)).  

 Second, this Court ruled that the EPA’s “aggregation policy” violated 

SARA: 

[W]hen Congress detected that EPA’s 1982 HRS resulted in the 
listing of a disproportionate number of high volume, low toxicity 
hazardous waste sites, it stepped in with [SARA] and required EPA to 
amend the HRS to make sure that it “accurately assesses the relative 
degree of risk to human health and the environment posed by sites and 
facilities subject to review.”  CERCLA § 105(c)(1), 42 U.S.C. § 
9605(c)(1). The idea that Congress implicitly allowed EPA broad 
discretion to lump low-risk sites together with high-risk sites, and 
thereby to transform the one into the other, is anything but reasonable. 
 

Mead, 100 F.3d at 156 (internal quotation and citation omitted). 
 
 Based upon these rulings, among others, this Court held that the “EPA lacks 

statutory authority to use its Aggregation Policy to list on the NPL a site that would 

not otherwise qualify ….”  Mead, 100 F.3d at 157.  Accordingly, this Court 

vacated the “EPA’s inclusion of the Coke Plant Site within its Tennessee Products 

Site listing.”  Id.  
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 Following its defeat in Mead, the EPA allegedly abandoned its “aggregation 

policy.” 70 Fed. Reg. 7,182, 7,185 (Feb. 11, 2005) (“In the Mead case, EPA had 

relied on a 1984 aggregation policy ….  EPA no longer relies on the 1984 

aggregation policy in the listing context.”).  Notwithstanding the EPA’s alleged 

abandonment of its “aggregation policy,” the BPMD is an aggregated site that 

contains 29 non-scored sites and 19 scored sites.  See EPA Doc. Id. 0060 at 10, JA 

__.  Thus, the EPA scored less than 40 percent of the sites in the aggregated 

BPMD site pursuant to the HRS.  Yet, Mead expressly prohibits the EPA from 

combining non-scored sites with scored sites to create an aggregated site that 

contains sites that may not be eligible for the NPL.13  100 F.3d at 155 (Congress 

did not give the EPA “discretion to list low-risk sites as if they were high-risk 

ones”).  Accordingly, the EPA violated this Court’s holding in Mead by listing 29 

non-scored sites within the BPMD on the NPL.  Therefore, and in accordance with 

Mead, this Court should vacate the “EPA’s inclusion of the [29 non-scored sites] 

within its [BPMD].”  100 F.3d at 157. 

 

                                           
13 In Mead, this Court rejected the EPA’s inclusion of a single site located “over a 
mile away from the rest of the aggregate site.”  100 F.3d at 153.  In comparison, 
the BPMD is spread over 100,000 acres, with many of the sites separated by 
several miles and several thousand feet in elevation.  EPA Doc. Id. 0059 at 20, 23–
24, JA __, __–__. 
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C. The EPA Should Not Be Allowed To Resurrect Its Unlawful 
And Allegedly Abandoned “Aggregation Policy” Through 
Use Of Its Newly Coined Term “Commingled Release.” 

 
 In its comments on the proposed BPMD, Sunnyside criticized the EPA’s 

aggregation of the 29 non-scored sites with the 19 scored sites to create the BPMD 

site.  EPA Doc. Id. 0054 at 6, JA __.  Specifically, Sunnyside pointed out that such 

aggregation violated this Court’s holding in Mead.  Id.  

 In response, the EPA feebly argued that it did not use its “aggregation 

policy” in creating the BPMD.  EPA Doc. Id. 0060 at 14–16, JA __–__.  Instead, 

the EPA claimed that “the BPMD site is the result of a comingled [sic] release of 

hazardous substances into surface water due to mining and mining-related 

activities in three converging drainages (Upper Animas River, Cement Creek and 

Mineral Creek) ….”  Id. at 14, JA __.   

 Yet, as far as Amici can determine, the term “commingled release” has 

never been lawfully defined by either Congress or the EPA.14  In fact, for purposes 

of the NPL, Congress uses “release” and “site” interchangeably.  Compare 

                                           
14 Because the EPA’s newly coined term “commingled release” was not 
promulgated through notice-and-comment rulemaking, it is, at best, a policy 
statement or an interpretive rule, both of which lack the force and effect of law 
and, therefore, do not bind either this Court or the public.  See Ass’n of Flight 
Attendants-CWA v. Huerta, 785 F.3d 710, 716 (D.C. Cir. 2015) (“Policy 
statements are binding on neither the public nor the agency ….” (quotation 
omitted)); Shalala v. Guernsey Mem’l Hosp., 514 U.S. 87, 99 (1995) (Interpretive 
rules “do not have the force and effect of law and are not accorded that weight in 
the adjudicatory process ….”). 
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42 U.S.C. §§ 9605(a)(8)(A), (B), with 42 U.S.C. §§ 9605(c)(1), (e).  Thus, in 

Congress’s eyes, “commingled releases” would be synonymous with “commingled 

sites.”  Therefore, by “commingling” non-scored releases/sites with scored 

releases/sites to create the BPMD, the EPA resurrected its unlawful and allegedly 

abandoned “aggregation policy” under a different name. 

 Indeed, by using its newly coined term “commingled release,” the EPA 

added the 29 non-scored releases/sites to the NPL based upon just 19 scored 

releases/sites in the same general area.  In Mead, however, this Court emphatically 

rejected such grouping or aggregating of non-scored releases/sites with scored 

releases/sites.  100 F.3d at 155–56.  Therefore, as in Mead, this Court should 

vacate the “EPA’s inclusion of the [29 non-scored releases/sites] within its 

[BPMD].”  100 F.3d at 157.  This is especially true considering that there is no 

evidence that those 29 non-scored releases/sites pose a “measurable or meaningful 

health risk.”  See B & B Tritech, 957 F.2d at 885 n.6 (This Court cautioning the 

EPA against maintaining a release/site on the NPL that did not pose a “measurable 

or meaningful health risk ….”). 

III. THE EPA’S LISTING OF THE 29 NON-SCORED SITES WAS 
ARBITRARY AND CAPRICIOUS. 

 
 Even if the EPA did not exceed its statutory or regulatory authority and 

violate this Court’s holding in Mead, its listing of the 29 non-scored sites on the 

NPL should be held unlawful and set aside as being arbitrary and capricious.  
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5 U.S.C. § 706(2)(A) (“The reviewing court shall … hold unlawful and set aside 

agency action … found to be … arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law[.]”); see Ass’n of Data Processing Serv. 

Org., Inc. v. Bd. of Governors of Fed. Reserve Sys., 745 F.2d 677, 683 (D.C. Cir. 

1984) (ruling that 5 U.S.C. § 706(2)(A) serves as a “catch all” that “pick[s] up 

administrative misconduct not covered by the other more specific” standards of 

review in 5 U.S.C. § 706(2)).  The arbitrary and capricious standard requires a 

reviewing court to analyze both the factual basis for an agency’s action, Citizens to 

Pres. Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971), as well as the 

reasoning employed by the agency.  Bowman Transp., Inc. v. Arkansas-Best 

Freight Sys., Inc., 419 U.S. 281, 285–86 (1974); see Burlington Truck Lines, Inc. v. 

United States, 371 U.S. 156, 168 (1962) (An agency’s “findings must be supported 

by substantial evidence[,]” and the agency must articulate a “rational connection 

between the facts found and the choice made.”).  In short, agency action is 

arbitrary and capricious when: 

[T]he agency has relied on factors which Congress has not intended it 
to consider, entirely failed to consider an important aspect of the 
problem, offered an explanation for its decision that runs counter to 
the evidence before the agency, or is so implausible that it could not 
be ascribed to a difference in view or the product of agency expertise.   

 

USCA Case #16-1417      Document #1672792            Filed: 04/26/2017      Page 34 of 41



21 

Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 

29, 43 (1983) (“State Farm”).  As demonstrated below, the EPA’s listing of the 29 

non-scored sites on the NPL is a classic example of arbitrary and capricious action. 

 First, the EPA has a severe conflict of interest, which calls into question the 

EPA’s motives behind its rush to add the BPMD and the 29 non-scored sites to the 

NPL.15  As noted above, on August 5, 2015, the EPA caused a massive release at 

the Gold King Mine.  Presumably, the massive release triggered by the EPA at the 

Gold King Mine affected sites and drainages now included within the BPMD.  

Although the EPA used the HRS to score both the Gold King Mine and the Gold 

King Mine Pile, the EPA arrogantly suggested that the massive release it triggered 

was irrelevant to the listing process.  EPA Doc. Id. 0060 at 20, JA __. 

 It is axiomatic that agency action is arbitrary and capricious when an agency 

“entirely fail[s] to consider an important aspect of the problem ....”  State Farm, 

436 U.S. at 43.  The EPA attempts to blame the need to list the BPMD and the 29 
                                           
15 The EPA’s haste may have been an attempt to spread its financial liability for 
triggering the massive Gold King Mine release to private parties as PRPs.  See 
EPA, Decision on Federal Tort Claims Act Claims, available at 
https://www.epa.gov/goldkingmine/decision-federal-tort-claims-act-claims (last 
viewed Apr. 24, 2017) (“On January 13, 2017, the independent claims officer 
within the [EPA] ... made a decision on the administrative claims brought under 
the Federal Tort Claims Act in connection with the Aug. 5, 2015 Gold King Mine 
release.  After careful analysis, the claims officer concluded that the agency is not 
legally able to pay compensation on the claims.”); see also EPA’s Motion to 
Dismiss, New Mexico v. EPA, 1:16-cv-465 (D.N.M. Feb. 13, 2017), Doc. 126 at 9–
18 (EPA arguing that it cannot be held financially liable under CERCLA for 
triggering the Gold King Mine release). 
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non-scored sites on the historical mining activities that occurred in the area.  EPA 

Doc. Id. 0059 at 21–22; JA __–__.  That fact notwithstanding, the massive release 

triggered by the EPA is certainly relevant to the EPA’s analysis.  Thus, the EPA 

was remiss in not discussing the effects of its own negligence on the need to list 

the BPMD and the 29 non-scored sites.  Even if it were the EPA’s position that its 

negligence did not substantially change the condition of the BPMD and the 29 non-

scored sites, such a position should have been noted in its analysis.  Therefore, the 

record demonstrates that the EPA failed to consider an important aspect of the 

problem, especially given the curious timing of the listing.  Moreover, because this 

Court may not supply a reasoned basis for the agency’s action, and must rely on 

the evidence in the record, the EPA’s failure to consider this important aspect of 

the problem renders its actions arbitrary and capricious.  State Farm, 463 U.S. at 

43; see SEC v. Chenery Corp., 332 U.S. 194, 196 (1947). 

 Second, even if the EPA’s newly coined term “commingled release” had the 

force and effect of law, the EPA failed to provide any evidence to support its 

assertion that the 29 non-scored releases/sites and the 19 scored releases/sites were 

actually “commingled.”  If anything, the evidence in the record supports the 

opposite conclusion, i.e., the 48 releases/sites are not commingled, but 

independent.  See Sunnyside Op. Br. at 4 (noting the BPMD contains “varied 

geologic and hydrologic formations, diverse minerals, and innumerable variations 
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in geochemistry associated with hydrothermally altered and historically volcanic 

terrain.”); id. (noting that the “[s]ites within the BPMD reflect nearly a 150-year 

history of diverse and varied mining operations ….”).   

 Indeed, the EPA freely admits that it failed to perform an HRS analysis of 

the 29 non-scored releases/sites.  This admission proves that the EPA has no 

evidence:  (1) of what monitoring or remediation efforts have occurred or are 

occurring at these non-scored releases/sites; (2) whether these non-scored 

releases/sites are true releases/sites; and (3) whether these non-scored releases/sites 

actually commingle with any of the scored releases/sites.  Thus, the EPA’s entire 

“commingled release” argument is premised on speculation.  Needless to say, 

agency action premised on speculation is the epitome of arbitrary and capricious 

action.  See Nat’l Gypsum, 968 F.2d at 43 (The EPA may not list a site on the NPL 

based on “unsupported assumptions”); Horsehead Res. Dev. Co. v. Browner, 16 

F.3d 1246, 1269 (D.C. Cir. 1994) (“speculation is an inadequate replacement for 

the agency’s duty to undertake an examination of the relevant data and [engage in] 

reasoned analysis”); see also Nat. Res. Def. Council, Inc. v. EPA, 859 F.2d 156, 

210 (D.C. Cir. 1988) (agency conclusion based on “mere speculation” is arbitrary 

and capricious). 

 Finally, the EPA’s drainage-specific scoring analyses do not cure its 

mistakes.  See EPA Doc. Id. 0060 at 11 (“[T]he HRS score is also sufficient to 
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qualify the release from individual … drainages for placement on the NPL ….”), 

JA __; EPA Doc. Id. 0059 at 22 (same), JA __.  For example, the EPA listed 27 

sites within the Upper Animas Drainage, but scored only six of those sites (i.e., 22 

percent).  Compare EPA Doc. Id. 0059 at 11, JA __, with id. at 161, JA __.  

Similarly, the EPA listed 14 sites within the Cement Creek Drainage, but scored 

only nine of those sites (i.e., 64 percent).  Compare EPA Doc. Id. 0059 at 12, JA 

__, with id. at 161, JA __.  Finally, the EPA listed 7 sites within the Mineral Creek 

Drainage, but scored only four of those sites (i.e., 57 percent).  EPA Doc. Id. 0059 

at 13, JA __, with id. at 162, JA __.  Logically, if the EPA desired to properly score 

each of the three drainages, it should have either scored all the sites or assigned 

each non-scored site a score of zero in calculating the HRS score for each drainage.  

Otherwise, the EPA’s drainage-specific scoring analyses would be both 

mathematically misleading and a “wolf in sheep’s clothing,” in that they simply 

mimic the results the EPA would have achieved under its unlawful and allegedly 

abandoned “aggregation policy.”  Thus, by failing to either score all the sites in 

each drainage or assign zero scores for the non-scored sites, the EPA’s decision to 

list the BPMD and the 29 non-scored sites based upon the EPA’s drainage-specific 

scoring analyses is not supported by substantial evidence in the record. 

 In short, because the EPA has not provided substantial evidence to support 

the listing of the 29 non-scored sites on the NPL, the EPA’s decision was arbitrary 
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and capricious.  Therefore, this Court should hold unlawful and set aside the EPA’s 

listing of the 29 non-scored sites and limit the BPMD to the 19 scored sites. 

CONCLUSION 

 By adding the 29 non-scored sites to the NPL, the EPA exceeded its 

statutory and regulatory authority, violated this Court’s holding in Mead, and acted 

arbitrarily and capriciously.  Accordingly, this Court should hold unlawful and set 

aside the EPA’s actions in listing the 29 non-scored sites on the NPL and limit the 

BPMD to only the 19 scored sites. 

 DATED this 26th day of April 2017.  
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