
 

 

 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

 
 

 
ELIZABETH E. NESBITT, et al., 
Plaintiffs - Appellees, 
 
v. 
 
U.S. ARMY CORPS OF ENGINEERS, et al., 
Defendants - Appellants. 

 
 

 
      No. 14-36049 
       

 
 
 
 

 
 

JOINT MOTION TO DISMISS APPEAL WITHOUT  
PREJUDICE TO REINSTATEMENT 

 
The parties respectfully request that this Court dismiss this appeal without 

prejudice to reinstatement in the event (1) the district court refuses to dissolve the 

permanent injunction entered in this case following the promulgation of a new Army 

Corps firearms policy; or (2) the Army Corps determines not to modify its national 

policy. 

1. The United States Army Corps of Engineers (Army Corps) constructs, 

operates, and maintains infrastructure and other public works projects on federal land 

throughout the United States. As authorized by Congress, the Army Corps allows 

public access to its land for recreational purposes when consistent with the public 

interest and national security. An Army Corps regulation generally restricts visitors 

from carrying loaded firearms and ammunition while on Army Corps land.  36 C.F.R. 

§ 327.13.  The regulation permits loaded firearms if possessed by a law enforcement 
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officer, or if used at designated hunting areas or at Army Corps shooting ranges.  Id. 

§ 327.13(a)(1)-(3). The regulation also permits loaded firearms when “[w]ritten 

permission has been received from the District Commander.” Id. § 327.13(a)(4). 

Plaintiffs are two Idaho residents who wish to bring their firearms onto Army 

Corps land for self-defense, and who brought this lawsuit asserting that the Army 

Corps regulation violates the Second Amendment. In October 2014, the district court 

issued an order permanently enjoining the Army Corps from enforcing its regulation 

at Army Corps recreational facilities in Idaho. The government appealed from that 

decision on December 10, 2014.  This Court scheduled the case for oral argument on 

March 6, 2017. Prior to the argument date, the government filed a motion to remove 

the case from the oral argument calendar, explaining that the Army Corps was 

reconsidering the challenged regulation. On March 3, 2017, the Court granted the 

motion and referred the case to mediation. 

2. Pursuant to the challenged regulation in this case, the relevant Army Corps 

Division Commander has now granted plaintiffs permission to carry loaded firearms 

on Corps water resource projects in the Walla Walla, Seattle, Portland, and Omaha 

districts. See Attachment. The Army Corps also published a notice in the Federal 

Register inviting the public to submit comments on the challenged regulation. See 82 

Fed. Reg. 33,470 (July 20, 2017). The Army Corps is currently considering the 

comments received in connection with its request, many of which concerned the 

Army Corps’ firearms policy. The Army Corps intends to move forward with revising 
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its national policy for the carrying of firearms on its water resource projects in the 

near future and to publish a notice of proposed rulemaking as soon as it is feasible to 

do so. 

3. The parties now jointly move for this Court to dismiss this appeal without 

prejudice to reinstatement. As explained, the Army Corps is currently reconsidering its 

firearms policy, and this will likely result in a new firearms policy for Army Corps 

water resource projects. In the interim, the district court’s injunction remains in place, 

and plaintiffs have been granted written permission to carry loaded firearms on the 

Army Corps property at which they engage in recreational activities.  

The promulgation of a new Army Corps policy or regulation would likely 

render this litigation moot. If a new policy or regulation is promulgated, the 

government may move under Fed. R. Civ. P. 60(b) to request that the district court 

dissolve the permanent injunction. See, e.g., Northern Alaskan Environmental Center v. 

Lujan, 961 F.2d 886, 889 (9th Cir. 1992). If the district court were to deny that 

request, or if the Army Corps were to determine that the regulation and its 

implementation should not be altered, the government could then seek to reinstate 

this appeal. Granting this motion allows this Court to avoid the likely unnecessary 

adjudication of constitutional questions regarding the current Army Corps firearms 

policy without prejudicing the government’s ability to reinstate the appeal under the 

conditions described.  
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Respectfully submitted, 

MICHAEL S. RAAB 

/s/ Abby C. Wright  
ABBY C. WRIGHT 
(202) 514-0664 

Attorney, Appellate Staff 
Civil Division, Room 7252 
U.S. Department of Justice 
950 Pennsylvania Avenue, NW 
Washington, DC  20530 

    Counsel for Defendants 
DECEMBER 2017 
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CERTIFICATE OF COMPLIANCE WITH FEDERAL RULE OF 
APPELLATE PROCEDURE 27(d) 

 
I hereby certify that this motion complies with Federal Rule of Appellate 

Procedure 27(d)(1) because it has been prepared in 14-point Garamond, a 

proportionally spaced font. I further certify that it complies with Federal Rule of 

Appellate Procedure 27(d)(2) because it contains 717 words according to the count of 

Microsoft Word.  

 

 /s/ Abby C. Wright 
       Abby C. Wright 
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CERTIFICATE OF SERVICE 

 I hereby certify that on December 13, 2017, I electronically filed the foregoing 

motion with the Clerk of Court for the United States Court of Appeals for the Ninth 

Circuit by using the appellate CM/ECF system. The participants in this case are 

registered CM/ECF users, and service will be accomplished by the appellate 

CM/ECF system.  

 
       /s/ Abby C. Wright     
       Abby C. Wright 
       Counsel for Defendants 
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ADDENDUM 
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