
 
 

Bret A. Sumner (CO No. 38339) 
Malinda Morain (CO No. 46986) 
BEATTY & WOZNIAK, P.C. 
216 16th Street, Suite 1100 
Denver, CO 80202-5115 
Telephone: (303)407-4499 
Facsimile: (800)886-6566 
bsumner@bwenergylaw.com 
mmorain@bwenergylaw.com 
 
Paul A. Turcke, ISB #4759 
MSBT LAW 
7699 West Riverside Drive 
Boise, ID 83714 
Telephone: 208-331-1800 
Fax: 208-331-1202 
Email: pat@msbtlaw.com 
 
Attorneys for Defendant-Intervenor Western 
Energy Alliance 
 

David C. McDonald (NY No. 5539424)  
(pro hac vice) 
Brian Gregg Sheldon (ID No. 9262) 
MOUNTAIN STATES LEGAL 
FOUNDATION 
2596 South Lewis Way 
Lakewood, Colorado  80227 
(303) 292-2021 
(303) 292-1980 (fax) 
dmcdonald@mslegal.org 
brian@mslegal.org 
 
John L. Runft (ID No. 1059) 
RUNFT & STEELE LAW OFFICES, PLLC 
1020 West Main Street, Suite 400 
Boise, Idaho  83702 
(208) 333-8506 
(208) 343-3246 (fax) 
jrunft@runftsteele.com 
 
Attorneys for Defendant-Intervenors  
Wyoming Stock Growers Association  
and Petroleum Association of Wyoming 
 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF IDAHO 

 
WESTERN WATERSHEDS PROJECT;  
et al., 

 Plaintiffs, 

v. 

DAVID BERNHARDT, Secretary 
of Interior; JOSEPH R. BALASH, 
Assistant Secretary of Interior; BUREAU 
OF LAND MANAGEMENT; and U.S. 
FOREST SERVICE, 

 Defendants, 

and 

PETROLEUM ASSOCIATION OF 
WYOMING and WYOMING 
STOCK GROWERS ASSOCIATION, 

           Defendant-Intervenors. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
No. 1:16-cv-00083-BLW 
 
 
 
REPLY IN SUPPORT OF DEFENDANT-
INTERVENORS WYOMING STOCK 
GROWERS ASSOCIATION, 
PETROLEUM ASSOCIATION OF 
WYOMING, AND WESTERN ENERGY 
ALLIANCE’S MOTION TO SEVER AND 
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INTRODUCTION 

Plaintiffs argue that their choice of venue and their allegation that the “range-wide” 

impacts of the 2019 decisions should entirely control this Court’s venue analysis. Plaintiffs’ 

position, however, runs contrary to both the governing statutes and the Ninth Circuit’s case law. 

The venue analysis does not stop at Plaintiffs’ choice. Nor can so-called “artful pleading” dictate 

where this case should be heard. A true analysis of the proper venue for Plaintiffs’ claims 

requires this Court to look beyond the mere assertion of “overarching NEPA challenges” to all of 

the 2019 BLM Plan Amendments because the legality of each final agency action, arrived to on a 

state-by-state basis, will stand or fall based on its own administrative record. 

Congress made clear under 28 U.S.C. § 1391(e) that venue of actions with a federal 

defendant should have a substantial tie to the judicial district where the action is brought, either 

because federal defendant resides there, or because a substantial part of the events or omissions 

occurred in that district, or a substantial part of the property that is the subject of the action is 

located in that district. Courts also acknowledge that claims alleging violations of environmental 

statutes should be heard in the local districts in which the alleged environmental effects will be 

felt. In addition, the law recognizes that cases with strong local interests should be heard in their 

home districts. Here, the entire purpose of issuing the 2019 Plans on a state-by-state basis was to 

ensure consistency with state conservation plans. Thus, contrary to Plaintiffs’ assertions, Trade 

Intervenors have shown a substantial interest in having the non-Idaho claims heard in their home 

districts. This Court should grant Trade Intervenors’ Motion to Sever and Transfer.  

ARGUMENT 

I. Plaintiffs’ Choice of Forum is Not Entitled to Substantial Deference 

Plaintiffs claim that Trade Intervenors have not met the standard for discretionary transfer 

under 28 U.S.C. § 1404(a) because Trade Intervenors have not met the factors listed in Jones v. 
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GNC Franchising, Inc. ECF 154 at 9 (citing 211 F.3d 495, 498–99 (9th Cir. 2000)).1 Plaintiffs 

therefore claim they are entitled to a similar result as in W. Watersheds Proj. v. Salazar, No. 

4:08-cv-516-BLW, 2009 WL 1299626 (D. Idaho May 7, 2009) (Salazar I). This contention is 

mistaken.  

As an initial matter, Jones is not strictly relevant here. The Jones court addressed choice-

of-law provisions in private contracts rather than federal land management plans. The factors the 

court used in that case to determine whether transfer was appropriate were clearly designed to 

operate within that context. Moreover, the list of factors in Jones is not exhaustive of a court’s 

available bases for transfer under 28 U.S.C. § 1404(a). Instead, Jones merely gave a non-

exhaustive list of factors a court could consider on a case-by-case basis, with the ultimate 

decision made according to the overarching standard of “convenience and fairness” to all parties 

involved in the case. See 211 F.3d at 498.  

Plaintiffs rely on the inapposite Jones factors to claim that Plaintiffs’ choice of forum is 

entitled to “substantial deference.” ECF 154 at 9. Though choice of forum may be relevant in a 

commercial contract, it is notably less relevant here. Importantly, the significance of a plaintiff’s 

choice of forum is contingent on the particular facts of the case. See In re Volkswagen of Am., 

Inc., 545 F.3d 304, 314–15 (5th Cir.2008) (refusing to defer to plaintiff’s choice of forum). The 

                                                 
1 The Jones factors include: 

(1) the locations where the relevant agreements were negotiated and executed, (2) 
the state that is most familiar with the governing law, (3) the plaintiff’s choice of 
forum, (4) the respective parties’ contacts with the forum, (5) the contacts relating 
to the plaintiff’s cause of action in the chosen forum, (6) the differences in the 
costs of litigation in the two forums, (7) the availability of compulsory process to 
compel attendance of unwilling non-party witnesses, and (8) the ease of access to 
sources of proof. 

211 F.3d at 498–99. To the extent that any of the factors apply in the context of federal land 
management, they militate against the Plaintiffs’ argument, as demonstrated below. 
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Ninth Circuit recognizes that “[p]laintiff’s choice of forum . . . is not the final word.” Pac. Car & 

Foundry Co. v. Pence, 403 F.2d 949, 954 (9th Cir. 1968). “If the operative facts have not 

occurred within the forum of original selection and that forum has no particular interest in the 

parties or the subject matter, the plaintiff’s choice is entitled only to minimal consideration.” Id. 

Other circuits likewise accord little weight to a plaintiff’s choice of forum “where the facts 

giving rise to the lawsuit have no material relation or significant connection to the plaintiff’s 

chosen forum.” Employers Mut. Cas. Co. v. Bartile Roofs, Inc., 618 F.3d 1153, 1168 (10th Cir. 

2010) (citing Cook v. Atchison, Topeka & Santa Fe Ry. Co., 816 F.Supp. 667, 669 (D. 

Kan.1993)).  

This is precisely the situation presented here. Plaintiffs challenge six completely distinct 

federal land use plans, and only one of the challenged plans actually regulates property and 

activities within the boundaries of the U.S. District of Idaho. Each of the six plans is a stand-

alone decision, capable of being independently reviewed by the federal district courts where each 

plan applies. Further, contrary to Plaintiffs’ assertion that “there is no court better situated” to 

address these issues [ECF 154 at 3], each of these federal courts has the requisite experience to 

analyze the federal natural resource and administrative law claims at issue here. Claims brought 

under the APA, NEPA, and FLPMA are well within the expertise of all federal district courts—

especially when the claims address activity occurring in those district courts’ geographic 

boundaries. Moreover, the entire purpose of the 2019 Plans is that each plan is specifically 

designed to be tailored to each individual state’s unique resource concerns and geographic 

peculiarities. See ECF 154 at 5 (recognizing that then-Secretary Zinke ordered the review of the 

2015 Plans in order to, inter alia, “enhance state involvement”). Any judicial remedy should be 

similarly tailored to each plan by the relevant U.S. District Court in the relevant state. 
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Consequently, the Plaintiffs’ choice of forum is not entitled to substantial deference 

under Jones. An application of the appropriate legal standard demonstrates that transfer is 

appropriate in this case. 

II. This Court Should Look Beyond the Allegations of the Complaint to Determine 
Proper Venue 

Relying on this Court’s holding in Salazar I, Plaintiffs argue that they are exempt from 

the traditional venue analysis because their complaint alleges “overarching legal violations 

across the 2019 BLM Plan Amendments.” ECF 154 at 12. Contrary to this assertion, however, 

even a brief look at Plaintiffs’ claims illustrates that this is not the true nature of their underlying 

claims.  

Courts weighing the appropriate venue for a case necessarily look beyond the face of the 

complaint to determine the true nature of a plaintiff’s claims. See WildEarth Guardians v. United 

States Office of Surface Mining Reclamation & Enf’t, Civil Action No. 1:13-cv-00518, 2014 U.S. 

Dist. LEXIS 16062, at *6 (D. Colo. Feb. 7, 2014) (finding that “whether judicial economy is 

served depends entirely on the nature of the claims involved”); see also W. Org. of Res. Councils 

v. BLM, No. 16-21-GF-BMM, 2017 U.S. Dist. LEXIS 10412, *17 (D. Mont. Jan 24, 2017) 

(holding that “[a]rtful pleading cannot change the nature of the case” for the purposes of venue 

analysis).  

Looking beyond the face of Plaintiffs’ Supplemental Complaint, it is clear that this is not 

an “overarching challenge” across all of the 2019 Plans, but rather the consolidation of separate 

challenges to each individual 2019 Plan. As explained in Trade Intervenors’ Memorandum in 

Support, although the Complaint alleges each plan was deficient under NEPA and FLPMA, 

resolution of those disputes will necessarily require individual analysis of each 2019 Plan. ECF 

147-1 at 14. Thus, the reasoning of the cases cited by Plaintiffs for efficiencies to be gained by 
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hearing the case in one Court—that the Plaintiffs will be making “identical arguments before five 

separate judges”—does not apply here. Each cause of action as to each challenge will stand or 

fall on its own facts and its own administrative record. See ECF 154 at 13, citing Schneider, 2017 

WL 874568 at *3.  

Although Plaintiffs couch their Complaint as a single challenge to all of the 2019 Plans, it 

is clear from their Response that this case is actually a challenge to six separate 2019 Plans more 

similar to the case of WildEarth Guardians v. U.S. Office of Surface Mining Reclamation & 

Enforcement, Civil Action No. 1:13-cv-00518, 2014 U.S. Dist. LEXIS 16062 (D. Colo. Feb. 7, 

2014) (WEG). In WEG, the court found severance and transfer of claims alleging multiple legal 

deficiencies as related to the approval of multiple mining plans. It determined that case was not, 

as the plaintiffs alleged, a unified challenge to a single decision “as applied” to several mining 

plans. Rather, it was more appropriately characterized as alleging the same legal flaws in each of 

the separate mining plans. Id.  

The court in WEG granted the motion to sever and transfer, finding that the plaintiffs did 

“not explain what judicial economy might be achieved by litigating all of the alleged claims in 

one suit.” Id. 5-6. Essentially, there was no “efficiency” to be gained by hearing the claims as to 

each separate agency action sequentially in one court, when multiple courts in the home district 

could do so more efficiently in a simultaneous fashion. Id. Nor did the court find a need to fear 

“inconsistent judgments” as the legality of each decision would stand or fall on its own 

administrative record. As the WEG court rightly held, the fact that some claims might succeed 

and others might fail was not necessarily inconsistent, rather, “that scenario may very well mean 

that some mining plans were approved legally and others illegally.” Id.  
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Similarly here, contrary to Plaintiffs’ allegations, there is no risk of inconsistent 

judgments because if this Court finds that the 2019 Idaho Plan failed to consider a reasonable 

range of alternatives, that would not necessarily be inconsistent with this or another court’s 

finding that the 2019 Wyoming plan did not fail to consider a reasonable range of alternatives. 

The decision and the record before each court for each 2019 Plan are different. In addition, as the 

purpose of the 2019 Plans was to ensure consistency—not of the plans across the entire range, 

but of each plan with state conservation efforts—the 2019 Plans necessarily implicate greater 

state-specific, local interests.  

Nor should Plaintiffs’ allegations that purpose of the plans was to protect the species 

“range-wide” control venue. Plaintiffs imply that because the impacts of the 2019 Plans are felt 

range-wide, the “local interests” asserted by Defendant-Intervenor States are less compelling. 

However, Plaintiffs’ interest in protecting the species range-wide is not the only interest 

implicated by the 2019 Plans. For instance, a review of the 2019 Idaho Plan may not greatly 

impact the interests of Trade Intervenors. Since the issuance of the 2015 Greater Sage Grouse 

Plans, the BLM State Office in Idaho has held only a single competitive oil and gas lease sale 

resulting in the sale of just eight parcels. See BLM Idaho State Office July 27, 2016 Sale 

Results.2 In contrast, in just a single year, BLM offices in the State of Wyoming held four lease 

sales, resulting in the sale of 183 parcels, and $18,459,204 in bonus payments, $8,860,419.92 of 

which went to the State of Wyoming. See Sales Results for Wyoming Feb. 2, 2016, May 3, 2016, 

                                                 
2https://eplanning.blm.gov/epl-front-
office/projects/nepa/58939/88513/106020/Sheep_Ridge_OnG_Lease_Sale_Results_20160727.p
df 
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August 2, 2016, and Nov. 1, 2016 sales.3 Clearly the State of Wyoming has a stake in the land 

use plans being administered in their home state. With no chance of inconsistent rulings, this 

weighs more heavily in favor of severance and transfer of Plaintiffs’ challenge to the 2019 

Wyoming Plan to Wyoming.  

As illustrated by the issuance of oil and gas leases, Plaintiffs’ interests are just one of the 

competing interests this Court must weigh in analyzing venue. The Court must also look at the 

local interests of other parties. Clearly the local issues implicated by the 2019 Idaho Plan, where 

only 10% of the lands at issue are located and very few of the lands likely to be implicated in 

future oil and gas lease sales, are not necessarily the same set of local interests that may be 

implicated by the Wyoming or Utah plans. The Court should thus consider the local interests of 

all the impacted parties, not just those related to species conservation. See W. Watersheds 

Project v. Lueders, No. 1:13-CV-00261-EJL, 2014 U.S. Dist. LEXIS 195633, at *12-13 (D. 

Idaho Mar. 13, 2014) (granting motion to sever and transfer of claims to Nevada as the majority 

of the permit holders—those that would be impacted by a decision—resided in Nevada, despite 

Plaintiff’s residence in Idaho). 

As the Court found in WEG, therefore, the interests of justice and the concepts of fairness 

would not be served by having a single court review six separate challenges to six separate 

records rather than transfer the claims regarding the out of state claims to their home districts for 

simultaneous and separate review. 

                                                 
3https://eplanning.blm.gov/epl-front-
office/eplanning/planAndProjectSite.do?methodName=dispatchToPatternPage&currentPageId=9
0558 
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CONCLUSION 

For the foregoing reasons, and for the reasons set forth in Trade Intervenors’ 

Memorandum in Support of their Motion to Sever and Transfer [ECF 147], as well as the reasons 

set forth in Utah’s and Wyoming’s Motion to Sever and Transfer [ECF 144] and the Idaho 

Defendant-Intervenors [ECF 148], this Court should grant the Motion. 

DATED this 25th day of June, 2019. 
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