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FRAP 35(b) STATEMENT 

This case warrants en banc review because it involves a novel issue of 

exceptional importance—delayed adjudication of Second Amendment protected 

rights due to Pullman abstention and the resulting unconstitutional chilling effect.  

This petition provides an opportunity for the full Tenth Circuit bench to consider an 

issue that has yet to be addressed by the U.S. Supreme Court or any other circuit.  

Such a precedential constitutional opinion warrants review by the entire Circuit, 

particularly when the Panel and district court decisions mis-applied relevant 

Supreme Court precedent concerning competing judicial doctrines.     

First, in the context of a facial challenge to interference with a natural, 

fundamental right, the Supreme Court considers the chilling effect of delayed 

adjudication separately from the Pullman abstention factors—not as a mere 

component of discretion to abstain.  Since Congress passed the Civil Rights Act of 

1964, the Supreme Court has expressed unwillingness to exercise Pullman 

abstention when abstention would prolong a chilling of a fundament right.  In 

contrast, the Panel did not consider the chilling effect of abstention until after it 

addressed the Pullman factors, and then examined it only through the lens of 

presumed discretion to abstain.  Admittedly, the Supreme Court has yet to address 

Pullman abstention in a Second Amendment case.  This issue has only tangentially 

been addressed by one circuit in dicta.  See Osterwiel v. Barlett, 706 F.3d 139 (2d 
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Cir. 2013).  The Osterwiel court did not abstain but rather certified a question to the 

New York Court of Appeals, mitigating harm inherent in the delay imposed by 

Pullman abstention.  Id. at 140–45.  The Panel’s treatment of the chilling effect on a 

natural, fundamental right as a secondary and discretionary consideration and the 

lack of any directly controlling precedent warrants en banc review. 

Second, contrary to the Panel’s ruling, not all Pullman factors are satisfied 

here.  Specifically, even if a Colorado court finds Boulder’s Ordinances preempted 

by state law, void ab initio, this case will not be moot and the federal constitutional 

claims will not be limited.  Unlike many of the equitable and declaratory relief cases 

where Pullman abstention was granted, Petitioners here, including a retailer, also 

seek damages.  While a state ruling may impact the form of relief, there is no 

avoiding or limiting the constitutional questions the district court must adjudicate in 

ruling on Petitioners’ damages claim.  Petitioners have sought damages since the 

inception of this lawsuit and, regardless of state law, Boulder is liable for damages 

under 42 U.S.C. § 1983.  Defendants, the district court, and the Panel all gave short 

shrift to the Pullman requirement that abstention moot or substantially limit a federal 

constitutional question.   

Third, abstention, as a very narrow exception to the “virtually unflagging” 

obligation of federal courts to adjudicate cases before them, should be considered 

issue by issue, not at a high level of abstraction.  The Panel replicated the district 
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court’s error in analyzing Pullman requirements with a single stroke, rather than with 

the issue-oriented precision required by this Circuit and the Supreme Court.  The 

Panel and district court framed the question as whether the Boulder Ordinances are 

preempted by state law.  Analyzing the Pullman factors on an issue-by-issue basis—

the constitutionality of raising the age to possess an arm, the banning of certain arms, 

the provision for registering possession of certain arms, travel/transport restrictions, 

and so forth—reveals that some claims do not meet the stringent Pullman test and 

are not subject to abstention.  The Panel’s broader approach fails to apply the 

Supreme Court’s and this Circuit’s practice of detailed, thorough analysis before 

abstaining from addressing violations of constitutionally protected rights. 

BACKGROUND 

On May 15, 2018, the Boulder City Council passed Ordinance 8245, banning 

certain commonly-owned firearms and magazines and raising the minimum age for 

legal firearm purchase and possession.  Aplt. App. at A018.  On June 19, 2018, the 

Council passed Ordinance 8259, amending Ordinance 8245 by, inter alia, removing 

a previous exemption for handgun magazines possessed in compliance with state 

law and removing the exemption for persons authorized to carry a concealed weapon 

under the Law Enforcement Officers Safety Act.  Aplt. App. at A018–19.  

Ordinances 8245 and 8259 (“Ordinances”) infringe upon Boulder’s residents’ 

constitutionally protected natural rights.  Aplt. App. at A018. 
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Petitioners filed their complaint in the United States District Court for the 

District of Colorado on May 16, 2018, and later filed an amended complaint.  Aplt. 

App. at A009, A017–103.  Petitioners allege Boulder’s Ordinances and Defendants’ 

actions violate multiple provisions of the U.S. Constitution, including the Second 

Amendment, other federal law, and Colorado law.  Petitioners seek declaratory and 

injunctive relief, as well as damages under 42 U.S.C. § 1983.  Aplt. App. at A100–

01.   

At an August 15, 2018 status hearing, the district court ordered the parties to 

brief whether Pullman abstention applied in this matter.  Aplt. App. at A104–05.  As 

ordered, Petitioners and Defendants filed their Pullman briefs a week later.  Aplt. 

App. at A106–63, A164–80. 

On September 17, 2018, the district court entered an Opinion and Order of 

Abstention Pursuant to Pullman.  Aplt. App. at A181–92.  The district court found 

the necessary Pullman abstention factors present and that no factors sufficiently 

weighed against abstention.  Aplt. App at A183–92.  The district court abstained 

from adjudicating Petitioners’ federal and constitutional claims until the “state court 

can conclusively resolve the question of whether the Ordinances are preempted,” 

and administratively closed the case.  Aplt. App. at A192. 

Petitioners appealed and filed their opening brief on January 10, 2019.  See 

Appellant’s Opening Brief (“Aplt. Op. Br.”).  The matter was fully briefed on April 

Appellate Case: 18-1421     Document: 010110345557     Date Filed: 05/08/2020     Page: 5 



5 

3, 2019, and the parties presented oral argument to the Panel on September 24, 2019.  

See Appellant’s Reply Brief (“Aplt. Reply Br.”).  On April 10, 2020, the Panel 

affirmed the district court order invoking Pullman to abstain from adjudicating 

Petitioners’ federal and constitutional claims.1  Panel Opinion at *15.  The Panel 

found each Pullman factor present and that no factors weighed against abstention.  

Panel Opinion at *6–15.   As demonstrated below, the Panel Opinion is inconsistent 

with precedent establishing the weight federal courts accord the chilling effect of 

natural, fundamental rights and the unavoidability of the constitutional questions. 

REASONS FOR GRANTING REHEARING EN BANC 

 

“[F]ederal courts have a strict duty to exercise the jurisdiction that is conferred 

upon them by Congress.” Quackenbush v. Allstate Insurance, Co., 517 U.S. 706, 

716 (1996) (citations omitted).  Abstention is an extraordinarily narrow exception to 

this broad jurisdictional rule.  United States v. Bureau of Revenue of State of N.M., 

291 F.2d 677, 679 (10th Cir. 1961) (“The doctrine of abstention, under which a 

District Court may decline to exercise or postpone the exercise of its jurisdiction is 

an extraordinary and narrow exception to the duty of a District Court to adjudicate a 

controversy properly before it.”) (quoting Allegheny County v. Frank Mashuda Co., 

360 U.S. 185, 188 (1959)). 

 
1  A copy of the Panel’s Opinion is filed concurrently herewith and is cited as 

“Panel Opinion.” 
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This Circuit has stated that abstention pursuant to Railroad Commission of 

Texas v. Pullman Co., 312 U.S. 496 (1941), is appropriate only if: 

(1) an uncertain issue of state law underlies the federal constitutional 

claim; (2) the state issues are amenable to interpretation and such an 

interpretation obviates the need for or substantially narrows the scope 

of the constitutional claim; and (3) an incorrect decision of state law by 

the district court would hinder important state law policies.  

 

Lehman v. City of Louisville, 967 F.2d 1474, 1478 (10th Cir. 1992) (citation omitted).  

All three Pullman abstention factors must be present before a district court may 

abstain.  Vinyard v. King, 655 F.2d 1016, 1021 (10th Cir. 1981) (“[W]e have 

concluded that abstention is improper when state law is clear and when no important 

state policies would be disrupted by an erroneous application of state law by the 

federal court . . ..”).  A district court’s evaluation of the Pullman factors is reviewed 

de novo.  Kansas Judicial Review v. Stout, 519 F.3d 1107, 1114–15 (10th Cir. 2008).  

If all Pullman factors are satisfied, a district court’s decision to abstain is reviewed 

for an abuse of discretion.  Vinyard, 655 F.2d at 1018. 

I. UNLIKE THE PANEL OPINION, THE SUPREME COURT TREATS 

THE CHILLING OF NATURAL, FUNDAMENTAL RIGHTS AS A 

PRIMARY CONSIDERATION, NOT A MERE COMPONENT OF 

DISCRETION  

Contrary to the Panel’s analysis, the Supreme Court treats evaluation of 

abstention’s effect on natural, fundamental rights as paramount to the Pullman 

factors.  The Panel and district court erroneously relegated consideration of the 

chilling effect on Petitioners’ natural, fundamental right to keep and bear arms to a 
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discretionary afterthought.  That analysis, however, is a preeminent and primary 

examination the Supreme Court performs to inform Pullman factor analysis. 

Particularly since the Civil Rights Act of 1964, Supreme Court precedent 

militates against Pullman abstention when there is an impermissible chilling effect 

on the exercise of a fundamental right—such as free expression, voting, or due 

process.  See, e.g., Dombrowski v. Pfister, 380 U.S. 479, 489–90 (1965) (“We hold 

the abstention doctrine is inappropriate for cases such as the present one where . . . 

statutes are justifiably attacked on their face as abridging free expression.”); 

Zwickler v. Koota, 389 U.S. 241, 252 (1967) (refusing to abstain due to the 

possibility of an impermissible chilling on the exercise of fundamental rights); 

Harman v. Forssenius, 380 U.S. 528, 537 (1965) (“[S]upport for the District Court’s 

refusal to stay the proceedings is found in the nature of the constitutional deprivation 

[of the fundamental right to vote] alleged and the probable consequences of 

abstaining.”) (citations omitted); Wisconsin v. Constantineau, 400 U.S. 433, 439 

(1971) (refusing to abstain in a due process case because of no possibility of state 

due process protections).  The Supreme Court does not treat this analysis as 

discretionary, but rather analyzes it as a primary determination of whether Pullman 

abstention is appropriate. 

The Panel Opinion misapplied Supreme Court precedent when it analyzed the 

nature of the rights at issue and any potential chilling effect on the exercise of those 
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rights only after the Pullman factor inquiry and assuming Pullman abstention was 

appropriate. 

In contrast to the Supreme Court’s propensity for disfavoring abstention in 

cases where there is a chilling effect on the exercise of a natural, fundamental right, 

the Panel stated, “consideration of the nature of the right and the chilling effect of 

abstention is a secondary assessment to demining whether the Pullman requirements 

are met.”  Panel Opinion at *14 (citing Harman, 380 U.S. at 535–37).  The Panel 

reached this conclusion, in part, by observing, “in each Supreme Court case cited by 

[Petitioners] to support their chilling argument, the Court determined that at least 

one of the Pullman factors was not satisfied.”  Panel Opinion at *14 n.7.  As a result, 

the Panel treated the nature of the rights at issue as a minor discretionary 

consideration rather than meaningful context for the entire Pullman analysis. 

In Harman, while the Supreme Court stated there was no ambiguity in the 

Virginia statutes at issue, it went much further after noting a Pullman factor was not 

satisfied.  Harman, 380 U.S. at 537.  The Supreme Court purposely—but according 

to the Panel’s reasoning needlessly—reiterated that the alleged impairment of 

plaintiff’s right to vote, as well as alleged Fourteenth, Seventeenth, and Twenty-

Fourth Amendment violations, were so important to our Republic that Pullman 

abstention was not appropriate.  Id.  If the Supreme Court considered the 

fundamental rights analysis secondary, it would have avoided unnecessary 
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constitutional pronouncements and ended its inquiry when it determined the Pullman 

factors unmet, leaving no discretion to abstain.  Instead, it analyzed the right at issue 

and refused to abstain due to the chilling effect on the exercise of the rights involved.  

Id.  

Further, in City of Houston v. Hill, the fact the case was a facial challenge 

under the First Amendment was enough for the Supreme Court to determine Pullman 

abstention was inappropriate.  482 U.S. 451, 468 (1987) (“Even if this case did not 

involve a facial challenge under the First Amendment, we would find abstention 

inappropriate.”) (emphasis added).  The Pullman analysis in Hill was subsequent 

and secondary to the determination that there was an impermissible chilling effect 

on plaintiff’s exercise of First Amendment protected rights.  Id. 

Initially, the district court correctly articulated the Supreme Court’s standard 

for abstention in free expression cases by quoting Hill: “The Supreme Court has 

stated that ‘abstention is inappropriate for cases where statutes are justifiably 

attacked on their face as abridging free expression.’”  Aplt. App. at A189 (quoting 

Hill, 482 U.S. at 467 and Dombrowski, 380 U.S. at 489 (1965)).  This standard 

illuminates the Supreme Court’s treatment of the fundamental rights analysis as 

primary and preeminent. The district court, however, then watered down 

consideration of fundamental rights by adopting the analysis of a dissenting footnote.  

Aplt. App. at A189 (“[T]he reasons why free expression cases are particularly ill-
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suited for abstention has less to do with their categorical label and more to do with 

the interplay of federal and state law interest in such cases.”) (citing Hill, 482 U.S. 

at 476 n.4 (Powell, J., in part concurring in judgment and dissenting in part)).  The 

district court repeated its error when it stated: “In none of these cases did the 

Supreme Court simply declare that ‘because free expression rights are implicated, 

abstention is inappropriate.’” A189 (no citation in original).  The district court’s 

application of dissenting dicta in place of Supreme Court precedent demonstrates 

the error of the district court’s Pullman analysis, which the Panel upheld. 

Given the lack of discretion to abstain if even a single Pullman factor is not 

satisfied, the inquiry would end—the nature of the right, and chilling effect on the 

exercise of the right would be irrelevant.  But that is not the case.  The Supreme 

Court has gone to great lengths to analyze the nature of the rights involved and to 

consider the chilling effect on the exercise of those rights as part of its abstention 

analysis.  When the Supreme Court determines there is a chilling effect, or even the 

possibility of a chilling effect, on the exercise of a natural, fundamental right the 

Supreme Court has demonstrated unwillingness to allow Pullman abstention.  See 

Harman, 380 U.S. at 537; Hill, 482 U.S. at 468; Dombrowski, 380 U.S. at 492; 

Zwickler, 389 U.S. at 252. 

Here, the Panel failed to prioritize evaluation of the nature of the rights at issue 

and the chilling effect that Boulder’s Ordinances and abstention have on the exercise 
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of constitutionally protected rights.2  In fact, because Boulder’s Ordinances prohibit 

the sale, possession, and transfer of constitutionally protected property, the 

Ordinances prevent Boulder residents from engaging in constitutionally protected 

conduct and increase the likelihood residents will avoid conduct they reasonably 

believe will subject them to liability. 

This Circuit should grant en banc review to correct the Panel Opinion’s error 

and analyze Pullman abstention, as the Supreme Court requires, considering the 

chilling effect on Petitioner’s exercise of their natural, fundamental rights.  Such 

analysis will reveal that Pullman abstention is inappropriate in this matter. 

II. EVEN UNDER THE PANEL OPINION’S OVERLY BROAD 

ANALYSIS OF PULLMAN ABSTENTION, THE SECOND PULLMAN 

FACTOR IS NOT SATISFIED 

The Panel Opinion briefly but incorrectly determined that the second Pullman 

factor is met here.  Fuller consideration demonstrates that no state law interpretation 

could narrow the scope of the federal constitutional claims that must be adjudicated 

by a federal court.  

The second Pullman factor is whether “the state issues are amenable to 

interpretation and such interpretation obviates the need for or substantially narrows 

 
2  The Panel echoes the district court’s error in treating certification as an option 

available to Petitioners to avoid delay.  Petitioners could not alone choose to exercise 

certification and could not reach agreement with Defendants.  Aplt. Reply Br. at *17 

n.5.  Petitioners’ inability to unilaterally certify the question(s) does not justify 

saddling them with the burden of delay. 
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the scope of the constitutional claim.”  Lehman, 967 F.2d at 1478 (citation omitted).  

Such avoidance or narrowing of constitutional issues is most likely where a plaintiff 

seeks injunctive or declaratory relief that is unnecessary if the challenged state or 

local action is invalid pursuant to the state’s own law.  In cases brought pursuant to 

42 U.S.C. § 1983, however, a plaintiff can seek and receive damages for a violation 

of their civil rights under color of law by a municipality or municipal agent.  Monell 

v. Dept. of Soc. Servs. of City of New York, 436 U.S. 658 (1978).  Petitioners have 

no such remedy available under Colorado state law. 

The Panel Opinion and district court’s analysis neglect the damages demand 

when holding that a Colorado state court decision may remove constitutional issues 

from this case.  The Panel reasoned, “if the state court were to conclude that the 

Colorado statutes preempt the Boulder [Ordinances], there would be no need for us 

to resolve the federal constitutional questions.”  Panel Opinion at *10.  The district 

court similarly reasoned, “if the state courts were to conclude that the Ordinances 

are preempted by C.R.S. § 29-11.7-103, such determination would nullify the 

Ordinances and eliminate entirely the need for a determination of whether the 

Ordinances offend the U.S. Constitution.”  Aplt. App. at A187.  This follows 

Boulder’s assertion: “Indeed, as [Petitioners] have acknowledged, if the state court 

in Chambers finds that the Ordinance was not a valid exercise of the City of 
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Boulder’s municipal powers, then [Petitioners] will have nothing left to challenge.” 

Aplt. App. at A112.   

In arguing against abstention, however, Petitioners noted, “Even though a 

court could potentially invalidate the Ordinances based solely on state-law grounds, 

Plaintiffs have still suffered violations of their constitutionally protected rights, 

rights which would remain unvindicated, and they would still be entitled to recover 

damages for those violations.”  Aplt. App. A167 n.2 (emphasis added).  Petitioners 

properly pleaded their damages claim at the district court and no state court action 

can deprive Petitioners of their damages remedy.  Aplt. App. at A101 ¶¶ 6–8. 

Moreover, to address Petitioners’ damages claim, the district court need not 

make any decision of state law.  If Boulder’s Ordinances are valid under Colorado 

law, they may still violate the U.S. Constitution.  More importantly, even if the 

Boulder Ordinances contravene Colorado law, a federal court must still apply federal 

law to determine whether Defendants violated the United States Constitution such 

that Petitioners are entitled to damages.  No state law decision could obviate the need 

for—or even alter—the federal court’s inquiry in this matter and, at least until 

liability has been determined and relief must be decided, there is no need for the 

federal court to evaluate the state law issue of a city’s home rule status versus state 

law preemption.   
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No matter what happens in a state proceeding, a federal court will be required 

to adjudicate Petitioners’ pure, federal constitutional claims.  As such, the second 

Pullman factor is not met, discretionary abstention is not available, and en banc 

review is appropriate to correct the Panel Opinion’s misapplication of Supreme 

Court and Circuit precedent. 

III. THE PANEL OPINION ERRED BECAUSE PULLMAN ANALYSIS 

SHOULD OCCUR ISSUE BY ISSUE RATHER THAN AT AN 

ABSTRACT LEVEL 

The Panel Opinion erred because it fails to address Pullman abstention on the 

surgical, issue-by-issue basis employed by the Supreme Court and this Circuit.  

The Supreme Court engages in a thorough analysis of a case and record to 

frame which issues, if any, require abstention.  Pullman, 312 U.S. at 499 (finding 

abstention was appropriate only after analyzing the final judgment of the district 

court); accord Babbitt v. United Farm Workers Natl. Union, 442 U.S. 289, 292 

(1979) (same);  Harrison v. NAACP, 360 U.S. 167 (1959) (determining abstention 

was appropriate on all provisions only after analyzing each one individually). 

This Circuit also follows a rigorous process in analyzing Pullman abstention.  

Kansas Judicial Review, 519 F.3d at 1111, 1118–22 (finding abstention was 

appropriate after reviewing district court’s grant of a preliminary injunction); Clajon 

Pro. Corp. v. Petera, 70 F.3d 1566, 1569–70, 1576 (10th Cir. 1995) (finding 

abstention was not appropriate after reviewing the district court’s grant of summary 
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judgment).  While recognizing the difficulty of engaging in such a thorough Pullman 

analysis, this Circuit does not recognize that difficulty as a basis for exercising 

Pullman abstention.  Vinyard, 655 F.2d at 1020 (“We do not in any way minimize 

how difficult it may be to apply the law to the facts, but abstention is inappropriate 

on this basis.  Under such circumstances the district court may not abdicate its duty 

to adjudicate the matter.”) (citations omitted).  Although an extensive analysis of 

state and local laws and the framing of those questions may be difficult, it is 

nonetheless necessary prior to abstention.  See generally, Cedar Shake & Shingle 

Bureau v. City of Los Angeles, 997 F.2d 620 (9th Cir. 1993) (engaging in an 

exhaustive analysis of state and local building codes prior to abstention).   

In Babbitt, the Supreme Court analyzed five challenged provisions of 

Arizona’s farm labor statute.  442 U.S. at 292.  The Supreme Court analyzed each 

provision individually under the Pullman factors, finding abstention to be 

appropriate for some and not others.  Id. at 305–12.  The Supreme Court allowed the 

claims not subject to Pullman abstention to proceed on the merits—exercising 

abstention for those issues where the Pullman factors were satisfied.  Id. 

Both the Panel and the district court incorrectly analyzed the challenge against 

Boulder’s Ordinances as a single issue under Pullman abstention.  Panel Opinion at 

*8–11; Aplt. App. at A185–89.  The analysis here should turn on the more discrete 

questions of whether the individual provisions of Boulder’s Ordinances are subject 
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to Pullman abstention, not “whether Boulder’s regulation of firearms” is subject to 

Pullman abstention.  See Panel Opinion at *7–8. Without engaging in detailed 

analysis, neither the Panel nor the district court can say the Pullman prerequisites 

were met for each challenged provision of the Boulder Ordinances. 

Boulder’s Ordinances contain multiple provisions and Petitioners present 

issues brought by multiple parties.  If Boulder had merely prohibited nineteen, 

twenty, and twenty-one-year-olds from buying or possessing rifles, Pullman analysis 

would appropriately address that single specific issue.  But Boulder’s Ordinances 

individually define prohibited pistols, shotguns, rifles, and magazines.  A041–42.  

The Ordinances then require the removal, destruction, and/or registration of those 

arms; prohibit the purchase and transfer of those arms; regulate the transportation of 

arms within the city; and completely prohibit their possession by nineteen, twenty, 

and twenty-one-year-olds.  A042–47.  The Panel Opinion and district court’s inquiry 

should have determined if each of these issues met the stringent requirements of 

Pullman abstention, not that the questioned legality of the Ordinances en toto may 

have.   

While this approach would require additional resources, that is not a basis for 

Pullman abstention in the Tenth Circuit and the right at issue is one so important 

“that the Framers and ratifiers of the Fourteenth Amendment counted . . . [it to be] 
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necessary to our system of ordered liberty.” McDonald v. City of Chicago, 561 U.S. 

742, 778 (2010).   

Petitioners concede, based on the facts before the Court, it is likely some 

Ordinance provisions are not preempted by state law.  Given that, an issue-by-issue 

Pullman analysis would have demonstrated that Pullman should not have been 

applied to the entire case and Petitioners should have been allowed to proceed with 

at least some of their federal constitutional claims.  En banc review is therefore 

warranted. 

CONCLUSION 

For the foregoing reasons, Petitioners respectfully request this Circuit grant 

this Petition for Rehearing En Banc. 
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_________________________________ 

JUDGMENT 
_________________________________ 

Before HARTZ, SEYMOUR, and MATHESON, Circuit Judges. 
_________________________________ 

This case originated in the District of Colorado and was argued by counsel. 

The judgment of that court is affirmed. 

Entered for the Court 

 
CHRISTOPHER M. WOLPERT, Clerk 
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official capacity as Boulder City Council 
Member, 
 
 Defendants.  

 
  

Appeal from the United States District Court 
 for the District of Colorado 
 (D.C. No. 18-cv-1211-MSK-MEH)  

       
 

Cody J. Wisniewski, Mountain States Legal Foundation (Zhonette M. Brown, Mountain 
States Legal Foundation, with him on the briefs), Lakewood, Colorado, for Plaintiffs-
Appellants.  
 
Robert Reeves Anderson, Arnold & Porter Kaye Scholer, Denver, Colorado (Timothy R. 
MacDonald, Evan M. Rothstein, and Patrick B. Hall, Arnold & Porter Kaye Scholer, 
Denver, Colorado; and Thomas A. Carr and Luis A. Toro, Boulder City Attorney’s 
Office, Boulder, Colorado, with him on the brief), for Defendants-Appellees. 

       
 

Before HARTZ, SEYMOUR, and MATHESON, Circuit Judges. 
  
 
SEYMOUR, Circuit Judge. 

        
 

Plaintiffs are citizens of the City of Boulder and entities with various interests in 

the sale or possession of firearms within the city.  They filed suit against the City of 

Boulder and several of its officials, alleging that Boulder City Ordinances 8245 and 8259 

violate the U.S. Constitution, the Colorado State Constitution, and Colorado state 

statutes, Colo. Rev. Stat. §§ 29-11.7-102 & 103.  The district court abstained and stayed 

the proceedings pending resolution of the state law preemption question in state court.  

Appellate Case: 18-1421     Document: 010110331764     Date Filed: 04/10/2020     Page: 2 Appellate Case: 18-1421     Document: 010110345559     Date Filed: 05/08/2020     Page: 2 



3 
 

Caldera v. City of Boulder, 341 F. Supp. 3d 1241 (D. Colo. 2018).  Plaintiffs appeal, and 

we affirm. 

I. 

On May 15, 2018, the Boulder City Council unanimously passed Ordinance 8245 

(“the ordinance”),1 which amended the Boulder Revised Code to prohibit the sale or 

possession of “assault weapons”2 and large-capacity ammunition magazines within the 

                                              
1 Subsequent to passing Ordinance 8245, the City of Boulder enacted Ordinance 8259 on 
June 19, 2018, which amends and clarifies some of the provisions of Ordinance 8245.  
The district court found that Ordinance 8259 did not “fundamentally change the thrust of 
the prior Ordinance” and plaintiffs do not appeal that finding.  Caldera v. City of Boulder, 
341 F. Supp. 3d 1241, 1242 (D. Colo. 2018).  All references to “the ordinance” are to 
Ordinance 8245 with the 8259 changes included.  
 
2 The ordinance provides the following definition for “assault weapon”: 

(a) All semi-automatic center-fire rifles that have the capacity to accept a detachable 
magazine and that have any of the following characteristics: 
(1) A pistol grip or thumbhole stock.; 
(2) A folding or telescoping stock; or 
(3) Any protruding grip or other device to allow the weapon to be stabilized with 

the non-trigger hand. 
(b) All semi-automatic center-fire pistols that have any of the following 

characteristics: 
(1) Have the capacity to accept a magazine other than in the pistol grip; or  
(2) Have a secondary protruding grip or other device to allow the weapon to be 

stabilized with the non-trigger hand.  
(c) All semi-automatic shotguns that have any of the following characteristics: 

(1) A pistol grip or thumbhole stock;  
(2) Any feature capable of functioning as a protruding grip that can be held by the 

non-trigger hand; 
(3) A folding telescoping stock; 
(4) A fixed magazine capacity in excess of 5 rounds; or  
(5) The capacity to accept a detachable magazine.  

(d) Any firearm which has been modified to be operable as an assault weapon as 
defined herein. 

(e) Any part or combination of parts designed or intended to convert a firearm into an 
assault weapon, including any combination of parts from which an assault weapon 
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City of Boulder.  The ordinance also raises the legal age for possession of firearms from 

eighteen to twenty-one.  The City of Boulder is a home-rule municipality under the 

Colorado Constitution, which grants Boulder the authority to pass ordinances in “local 

and municipal matters” that supersede “any law of the state in conflict therewith.”  Colo. 

Const. art. XX, § 6.  Boulder passed the ordinance pursuant to its home-rule authority 

under the Colorado Constitution. 

Plaintiffs filed this law suit challenging the ordinance under Colorado state law 

and the U.S. Constitution.  They contend the ordinance is preempted by Colo. Rev. Stat. 

§§ 29-11.7-102 & 103.  Section 29-11.7-102 limits the information that local 

governments may retain about guns and gun owners.  Section 29-11.7-103 provides that 

“[a] local government may not enact an ordinance, regulation, or other law that prohibits 

the sale, purchase, or possession of a firearm that a person may lawfully sell, purchase, or 

possess under state or federal law.”  Plaintiffs also contend the ordinance violates the 

First, Second, Fifth, and Fourteen Amendments to the U.S. Constitution, as well as 

provisions of the Colorado Constitution.   

Shortly after plaintiffs filed this action, other individuals and entities filed suit in 

state court in Boulder County challenging this same ordinance.  Chambers v. City of 

Boulder, No. 2018-CV-30581 (Colo. D. Ct., Boulder Cty. filed June 14, 2018) 

                                              
may be readily assembled if those parts are in the possession or under the control 
of the same person.  

 
Aplt. App. at 45. 
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(Complaint at 1).  Because of the uncertain state law issue in this case, the district court 

here decided to abstain under the Supreme Court’s precedent in Railroad Commission of 

Texas v. Pullman Co., 312 U.S. 496 (1941).  The district court stayed federal proceedings 

pending a determination by the Colorado state court as to whether the ordinance is 

preempted by Colorado statutes §§ 29-11.7-102 & 103.  Plaintiffs appeal the district 

court’s determination. 

II.  

Plaintiffs argue that the district court erred in abstaining under Pullman.  The 

Pullman doctrine is a “narrow exception” to the federal courts’ general duty to decide 

cases and “is used only in exceptional circumstances.”  Kan. Judicial Review v. Stout, 

519 F.3d 1107, 1119 (10th Cir. 2008) (citation omitted).  The policy underlying Pullman 

abstention is that federal courts should avoid “premature constitutional adjudication,” 

Babbitt v. United Farm Workers Nat’l Union, 442 U.S. 289, 306 (1979) (citation  

omitted), and the risk of rendering advisory opinions, Moore v. Sims, 442 U.S. 415, 428  

(1979) (“[T]he Pullman concern [is] that a federal court will be forced to interpret state 

 law without the benefit of state-court consideration and . . . render[ ] the federal-court 

decision advisory and the litigation underlying it meaningless.”) (citation omitted).  

Pullman avoids “federal-court error in deciding state-law questions antecedent to federal 

constitutional issues,” by allowing for parties to adjudicate disputes involving “unsettled 

state-law issues” in state courts.  Arizonans for Official English v. Arizona, 520 U.S. 43, 

76 (1997).  
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In reviewing the district court’s decision to abstain under Pullman, we first 

“review de novo whether the requirements for Pullman abstention have been met.”  Kan. 

Judicial Review, 519 F.3d at 1114–15 (citation omitted).  This is so because “[t]he 

question of the clarity of state law is essentially legal in nature.”  Vinyard v. King, 655 

F.2d 1016, 1019 (10th Cir. 1981) (citation omitted).   

If we determine that the requirements for abstention under Pullman are met, we 

then review for abuse of discretion the district court’s decision to abstain.  See Harman v. 

Forssenius, 380 U.S. 528, 534 (1965) (“In applying the doctrine of abstention, a federal 

district court is vested with discretion to decline to exercise or to postpone the exercise of 

its jurisdiction in deference to state court resolution of underlying issues of state law.”) 

(citation omitted); see also Vinyard, 655 F.2d at 1018 (“[If] the particular case falls 

within the ambit of Pullman . . . , [the court] must then make a discretionary 

determination . . . as to whether abstention is in fact appropriate.”) (citation omitted). 

Abuse of discretion occurs “only when [the district court] makes a clear error of 

judgment, exceeds the bounds of permissible choice, or when its decision is arbitrary, 

capricious or whimsical, or results in a manifestly unreasonable judgment.”  Liberty Mut. 

Fire Ins. Co. v. Woolman, 913 F.3d 977, 990 (10th Cir. 2019) (internal quotation marks 

and citation omitted).  We apply these principles to plaintiffs’ claims on appeal. 

A.   

Plaintiffs contend the requirements for Pullman abstention are not satisfied.  We 

have recognized three requirements that must be met to justify abstention under Pullman:  
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(1) an uncertain issue of state law underlies the federal constitutional claim; 
(2) the state issues are amenable to interpretation and such an interpretation 
obviates the need for or substantially narrows the scope of the 
constitutional claim; and (3) an incorrect decision of state law by the 
district court would hinder important state law policies. 
 

Lehman v. City of Louisville, 967 F.2d 1474, 1478 (10th Cir. 1992) (citation omitted). 

A complex issue of state law underlies the federal constitutional claims in this 

case.  Both sides agree that the Boulder City Ordinance conflicts with Colorado statutes 

§§ 29-11.7-102 & 103.  As the district court recognized, however, the statutes “rub[] up 

against Art. XX, Section 6 of the Colorado constitution,” which grants municipalities 

regulatory authority over the General Assembly in matters of local and municipal concern 

(referred to as the “home rule” provision).  Caldera, 341 F. Supp. 3d at 1244.  In a home-

rule jurisdiction where “a home rule ordinance . . . and a state statute conflict with respect 

to a local matter, the home rule provision supersedes the conflicting state  

provision.”  City & Cty. of Denver v. State, 788 P.2d 764, 767 (Colo. 1990) (citation 

omitted).  On the other hand, municipal ordinances that deal with matters of statewide 

concern and conflict with state law are preempted, unless otherwise authorized by the 

constitution or state statute.  Id.  Finally, in “matters of mixed local and state concern, a 

charter or ordinance provision of a home rule municipality may coexist with a state 

statute as long as there is no conflict, but in the event of a conflict the state statute 

supersedes the conflicting [ordinance] provision.”  Id.   

The determinative issue therefore is whether the challenged provisions of the 

Boulder City Ordinance regulate matters of purely local or statewide concern, or a mix of 

both.  That issue implicates state, not federal law, and is uncertain under Colorado law. 
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The question, as far as we are aware, has been addressed only one time by Colorado state 

courts, see City & Cty. of Denver v. State, No. 03-CV-3809, 2004 WL 5212983 (Colo. D. 

Ct., Denver Cty. Nov. 5, 2004).  There, the City of Denver had in place several 

ordinances restricting the sale and use of firearms in Denver city limits.  Id. at *1.  The 

City sought a declaratory judgment that the ordinances were not preempted by recently 

passed state statutes that “identif[ied] control of firearms as a state interest,” 3 or 

alternatively that the Colorado statutes were unconstitutional under the home rule 

amendment to the extent that they preempt local laws.  Id.  The district court considered 

each provision individually to determine whether the provision regulated matters of 

“purely local, purely state or mixed concern,” and concluded that several provisions 

related to matters of purely local concern.  Id. at *2, *15–17.  The State appealed the 

decision to the Colorado Supreme Court, which split evenly on the issue of whether the 

ordinances were preempted, thereby affirming the decision of the Denver District Court.4  

State v. City & Cty. of Denver, 139 P.3d 635, 636 (Colo. 2006) (3-3 decision, J. Eid not 

participating).   

 Plaintiffs maintain that the first Pullman factor is not satisfied because the 

Colorado district court decision in City & Cty. of Denver provides certainty in addressing 

                                              
3 The statutes at issue in City and County of Denver were also Colo. Rev. Stat. 
§§ 29-11.7-102 & 103. 
 
4 Colorado Appellate Rule 35(b) provides that “[w]hen the supreme court acting en banc 
is equally divided in an opinion, the judgment being appealed will stand affirmed.”  
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the issue.5  They contend that “trial court interpretations . . . constitute a ruling on a 

question of state law that is binding on [the Court].”  City of Houston v. Hill, 482 U.S. 

451, 470 (1987) (quotation marks and citation omitted).  In Hill, the plaintiff filed a civil 

rights action after he was arrested several times for violating a city ordinance that 

proscribed “interrupt[ing] any policeman in the execution of his duty” and he was 

subsequently acquitted.  Id. at 454–55.  The district court held that the ordinance had not 

been unconstitutionally applied.  When the Court of Appeals declined to abstain and held 

en banc that the statute was overbroad, Hill v. City of Houston, 789 F.2d 1103, 1113 (5th 

Cir. 1986), the city appealed.  The Supreme Court denied abstention under Pullman based 

upon the fact that the Houston Municipal Courts had applied the city ordinance on 

numerous occasions.  Hill, 482 U.S. at 469–70.  The Court held that the ordinance was 

overbroad.  Id. at 467. 

Unlike in Hill, however, the Colorado Supreme Court previously had occasion to 

review the issue on appeal here and split evenly in response.  See City & Cty. of Denver,  

139 P.3d at 636.  In these circumstances, we agree with the district court that “it is hard to 

conceive of a more potent way of demonstrating” uncertainty under Pullman than “the 

                                              
5 Plaintiffs also assert that the district court should not have engaged in the Pullman 
analysis without a more thorough factual record in order “to determine the extent of the 
issues in the case and to frame which issues, if any, require abstention.” Aplt. Rep. Br. 
at 34. We are not persuaded that Pullman requires the district court to engage in the 
examination of state law that it has determined to leave to the state courts.  Further, the 
factual record before the district court was sufficient to establish which issues required 
abstention in this case and the extent of those issues.  
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state’s highest court split[ting] evenly on a question of law.”  Caldera, 341 F. Supp. 3d 

at 1245.  

The state law issue in this case is not only uncertain but also potentially decisive.  

The second Pullman factor presents “the pivotal question in determining whether 

abstention is appropriate”: is the statute “fairly subject to an interpretation which will 

render unnecessary or substantially modify the federal constitutional question.”  Hill, 482 

U.S. at 468 (quotation marks and citation omitted).  The answer here is clearly yes: if the 

state court were to conclude that the Colorado statutes preempt the Boulder ordinance, 

there would be no need for us to resolve the federal constitutional questions.  Plaintiffs do 

not allege any impediment to bringing their preemption claim in state court.  Even if the 

state court does not hold that each provision of the ordinance is preempted by the statute, 

its potential determination that some of the provisions are preempted would substantially 

narrow the scope of the constitutional analysis in federal court.  Thus, the second 

Pullman factor is satisfied in this case and weighs in favor of abstention.  

The third Pullman factor is also satisfied because the case implicates state rights 

and a decision by this court would risk intrusion into important state functions.  In 

making this determination, we afford deference to the district court’s assessment.  As we 

 recognized in Vinyard;  

The appraisal of whether an erroneous federal court determination of state 
law would have a disruptive effect on state policies is more discretionary in  
character than the determination of the clarity of state law, and greater 
deference will be generally accorded to a district court’s appraisal if it is 
adequately explained. 
 

655 F.2d at 1020 (quotation marks and citation omitted). 
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The Supreme Court has found the third Pullman factor to be satisfied where “the  

dispute in its broad reach involves a question as to whether a city has trespassed on the 

domain of a State.”  City of Chicago v. Fieldcrest Dairies, 316 U.S. 168, 172 (1942).  In 

Fieldcrest Dairies, milk sellers sued after being denied a permit to sell milk in paper 

cartons due to a city ordinance which required that milk products sold in quantities less 

than one gallon be “delivered in standard milk bottles.”  Id. at 169.  Subsequently, Illinois 

passed the Illinois Milk Pasteurization Plant Law, which regulated single service and 

paper milk containers and “reserve[d] to cities, villages and incorporated towns the power 

to regulate the distribution . . . of pasteurized milk” so long as the regulation did not 

violate the act.  Id. at 170 (internal quotation marks omitted).  The Seventh Circuit held 

that the ordinance’s prohibition of single-service containers was void as it violated the 

public policy of the state expressed in the statute and suggested in dictum that the 

ordinance was unconstitutional.  Fieldcrest Dairies v. City of Chicago, 122 F.2d 132, 139  
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(7th Cir. 1941).  The Supreme Court reversed on the ground that Pullman abstention was  

required.  Fieldcrest Dairies, 316 U.S. at 171.  The Court reasoned that “Illinois has the 

final say as to the meaning of the ordinance in question” as well as “the final word on the  

alleged conflict between the ordinance and the state Act.”  Id. at 171–72.  The Court 

determined that the constitutional issue raised “may not survive the litigation in the state 

courts” and explained that the wisdom in abstention is that it “avoid[s] the waste of a 

tentative decision and any needless friction with state policies.”  Id. at 172, 173 

(quotation marks and citation omitted).  As in Fieldcrest Dairies, there is a concern in the 

present case as to “the appropriate relationship between federal and state authorities 

functioning as a harmonious whole.”  Id. at 172–73.  Indeed, the district court rightly 

determined that federalism interests are salient in this case.  Caldera, 341 F. Supp. 3d 

at 1246.   

The deciding court in the present case must balance two competing state policy 

choices.  First, the state legislature has expressed a strong interest in uniform firearm 

regulation.  See Colo. Rev. Stat. § 29-11.7-101 (explaining that “[i]nconsistency among 

local governments of laws regulating the possession and ownership of firearms results in 

persons being treated differently under the law solely on the basis of where they reside”).  

On the other hand, the Colorado Constitution grants regulatory power to municipalities 

under the home rule provision.  See Colo. Const. art. XX., § 6.  We agree with the district 

court that an “incorrect prediction” as to “the correct interpretation of C.R.S. 

§ 29.11.7-103 and Art. XX, Section 6 of the Colorado constitution will necessarily 

disrupt an important state interest” in decisively balancing these state policies.  Caldera, 
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341 F. Supp. 3d at 1246.  Thus, all three Pullman factors are satisfied and weigh in favor 

of abstention in this case. 

B.  

Because we have determined that all Pullman factors are present, we now review 

the district court’s abstention determination for abuse of discretion.  See Harman, 380 

U.S. at 534; see also Vinyard, 655 F. 2d at 1018.  The decision whether to abstain is a 

“discretionary exercise of a court’s equity powers.”  Baggett v. Bullitt, 377 U.S. 360, 375 

(1964).  The consideration of “the nature of the constitutional deprivation alleged and the 

probable consequences of abstaining” are part of the assessment in determining whether 

to abstain under Pullman.  Harman, 380 U.S. at 537.  In deciding whether to abstain, a 

court considers “the delays inherent in the abstention process and the danger that valuable 

federal rights might be lost in the absence of expeditious adjudication in the federal 

court.”  Harris Cty. Comm’rs Court v. Moore, 420 U.S. 77, 83 (1975).   

Plaintiffs argue abstention in this case is improper because it chills the exercise of 

their fundamental constitutional right to keep and bear arms.6  But the Supreme Court has 

not recognized a categorical rule against abstention in cases involving constitutional 

rights.  See Moore v. Sims, 442 U.S. 415, 434–35 (1979) (ordering abstention in a child-

welfare case involving due process rights); see also Reetz v. Bonzannich, 397 U.S. 82 

                                              
6 For the first time at oral argument, plaintiffs also argued that abstention was 
inappropriate because they are seeking damages under 42 U.S.C. § 1983.  Because 
“issues may not be raised for the first time at oral argument,” we do not consider this 
argument.  Dodds v. Richardson, 614 F.3d 1185, 1208 (10th Cir. 2010).  
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(1970) (requiring abstention despite Fourteenth Amendment challenge).  Moreover, 

consideration of the nature of the right and the chilling effect of abstention is a secondary 

assessment to determining whether the Pullman requirements are met.  See Harman, 380 

U.S. at 535–37 (assessing the nature of the right and the consequences of abstaining only 

after determining that the statute was “clear and unambiguous” and therefore did not 

meet the requirements of Pullman).7  

Plaintiffs also argue that abstention causes a lengthy delay before the 

constitutional issues are adjudicated and, as a result, they will be deprived of their Second 

Amendment rights for an extended period.  We have recognized that certification is 

preferable to abstention as a means of avoiding delay.  Kan. Judicial Review, 519 F.3d 

at 1119.  The district court provided the parties with the option to certify the state law 

                                              
7 Notably, in each Supreme Court case cited by plaintiffs to support their chilling 
argument, the Court determined that at least one of the Pullman factors was not satisfied.  
See Hill, 482 U.S. at 471 (concluding that the “ordinance is neither ambiguous nor 
obviously susceptible of a limiting construction”); Zwickler v. Koota, 389 U.S. 241, 249 
(1967) (“[W]e have here no question of a construction of [the statute] that would avoid or 
modify the constitutional question.”) (quotation marks omitted); Dombrowski v. Pfister, 
380 U.S. 479, 490–91 (1965) (denying abstention where state law was not uncertain 
because “the conduct charged in the indictments is not within the reach of an acceptable 
limiting construction” of the statute, and statutes were invoked in bad faith to discourage 
civil rights activities); Harman, 380 U.S. at 536 (stating that no “provision in the 
legislation . . . leaves reasonable room for a construction by the [state] courts which 
might avoid in whole or in part the necessity for federal constitutional adjudication, or at 
least materially change the nature of the problem”) (citation omitted); and Baggett, 377 
U.S. at 375–78 (denying abstention on the grounds that there was not an uncertain issue 
of state law that “turn[s] upon a choice between one or several alternative meanings of a 
state statute” but rather “an indefinite number” of interpretations and therefore, a 
construction of the statute by the state court would not avoid or alter the constitutional 
issue). 
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questions to the Colorado Supreme Court, but the parties were unable to reach an 

agreement to pursue that path.  Caldera, 341 F. Supp. 3d at 1248.  Moreover, the 

Supreme Court has “regularly ordered abstention” when a case is “pending in state court 

that will likely resolve the state-law questions underlying the federal claim.”  Moore, 420 

U.S at 83.  Because there is a case involving substantially identical issues8 pending in 

state court, the concern as to delay is mitigated.  See Chambers v. City of Boulder, No. 

2018-CV-30581 (Colo. D. Ct, Boulder Cty. filed June 14, 2018). 

Accordingly, we hold that the district court properly abstained as “appropriate 

regard for the rightful independence of state governments reemphasize[s] that it is a wise 

and permissible policy for the federal chancellor to stay his hand in absence of an 

authoritative and controlling determination by the state tribunals.”  Fieldcrest Dairies, 

316 U.S. at 172 (quotation marks and citation omitted).  

We AFFIRM. 

                                              
8 The Chambers lawsuit raises only state law challenges to the ordinance and does not 
include the federal constitutional challenges included in this case.  
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