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This Court has and should exercise its jurisdiction to determine the existence and scope 

of Ministerio Roca Solida Iglesia Cristiana’s (“Solid Rock”) water rights taken by the U.S. Fish 

and Wildlife Service (“FWS”).  Solid Rock has submitted ample evidence demonstrating its 

vested water rights, including a vested right based on irrigation dating from the 1800’s or early 

1900’s.  For nearly a decade Solid Rock has suffered the deprivation of its water because of the 

actions of the FWS.  Water that, for over a century, flowed freely from one end of Solid Rock’s 

property to the other was diverted by the FWS, causing trees, vegetation, and the beauty and use 

of the camp to wither.  For nearly the last decade, as it did for decades to the Hage Family (and 

then the Hage Estate) who asserted water rights in the same Nevada county,1 and as it did to 

Cappaert Enterprises, some of whose land use overlapped with Solid Rock’s parcel, the United 

States opposes private citizens’ claim to or use of water in this part of Nevada. 

This Court has jurisdiction to determine the existence and scope of Solid Rock’s vested, 

but as yet unadjudicated, water rights.  Solid Rock’s claim is ripe.  The federal government’s 

decision to take Solid Rock’s water is final, there is no administrative appeal to be had.  There is 

no permit Solid Rock may apply for that would grant it access to its water.  The water is gone 

and damage has occurred.  Further, the government is simply—but completely—wrong when it 

asserts Solid Rock’s takings claim is not ripe until its water rights are adjudicated by the Nevada 

State Engineer (also “NSE”).  Pre-statutory vested rights, such as Solid Rock’s, exist prior to and 

independent from a stream adjudication.  Contrary to the government’s assertion, Solid Rock’s 

rights are in no way “contingent” on an action by the Nevada State Engineer and may be 

                                                

1 Hage v. United States, 35 Fed. Cl. 147, 150 (1996) (“Hage I”) (“Plaintiffs . . . are ranch owners 
in Nye County, Nevada.”) 
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identified and defined by this Court.  Additionally, given the decades that may yet pass before a 

stream adjudication in Solid Rock’s area is started, let alone completed, this Court should 

exercise its jurisdiction to provide relief from the government’s unconstitutional taking.2 

Solid Rock has provided this Court with ample evidence of its vested water rights, 

including a right stemming from historic irrigation.  Both parties’ summary judgment 

submissions included portions of Solid Rock’s filings with the NSE, including proofs of 

appropriation and applications to change water rights.  These proofs and applications were filed, 

signed, and submitted under oath.  The proofs, applications, and supporting materials establish: 

(1) Solid Rock’s chain of title dating back to before Nevada’s statutory water law; (2) use of the 

Solid Rock parcel for raising livestock and grain since the late 1800’s; (3) tax assessments of the 

land in the early 1900’s as grazing land; (4) that the land (and its water) has been reasonably and 

continuously used since that time; and (5) use of at least 25 acres of the parcel for meadow hay.  

Moreover, both parties have submitted documents reflecting the Nevada State Engineer’s 

findings that Solid Rock’s chain of title pre-dates the applicable Nevada water law statute, that 

the government has no claim of water traced to the Carson Slough, and that any rights the 

government has in the area are junior to Solid Rock’s.  This is more than sufficient to create 

issues of fact as to the existence and scope of Solid Rock’s water rights. 

For all these reasons, and for the reasons set forth in Solid Rock’s Response in 

Opposition to Defendant’s Motion for Summary Judgment, ECF No. 44, summary judgment 

                                                

2 Only recently did Nevada provide a deadline for the filing of proofs of appropriation for pre-
statutory vested rights; that deadline is December 31, 2027, more than 8 years away. S.B. 270, 
2017 Leg., 79th Sess. (Nev. 2017).  During related committee hearings, the Nevada State 
Engineer clarified that the bill applied only to the filing of proofs and does not set deadlines for 
“the adjudication of all 256 basins and unknown amounts of spring and creek sources throughout 
the State.”  Nev. S. Comm. on Nat. Res. Comm. Min., 79th Sess. (Mar. 30, 2017). 

Case 1:16-cv-00826-EDK   Document 54   Filed 07/29/19   Page 7 of 31



 

3 

 

should be denied. 

I. THIS COURT HAS JURISDICTION TO DETERMINE SOLID ROCK’S WATER 
RIGHTS 

Federal courts have a “virtually unflagging obligation . . . to exercise the jurisdiction 

given them.”  Colo. River Water Conservation Dist. v. United States, 424 U.S. 800, 817 (1976).  

This is no less true when this Court is presented with a takings claim involving an unadjudicated 

water right.  See Store Safe Redlands Assocs. v. United States, 35 Fed.Cl. 726, 728 (1996) (“It is 

the court’s duty to determine whether plaintiff holds the property rights claimed . . . .”); Hage v. 

United States, 51 Fed. Cl. 570, 574-75 (2002) (“Hage II”) (rejecting argument that court could 

not or should not decide scope of unadjudicated Nevada water right).  As each party recognizes, 

this Court may generally resolve disputed title issues while adjudicating a takings claim.  See 

Yaist v. United States, 656 F.2d 616, 620-21 (Ct. Cl. 1981) (holding Court of Claims could 

resolve disputed title issues presented in the context of a taking case, even after the passage of 

the Quiet Title Act); Bergeois v. United States, 545 F.2d 727, 729 n.1 (Ct. Cl. 1976) (“[T]he 

Court of Claims is an appropriate forum where plaintiff can try title by seeking just 

compensation for the taking of land by the United States.”).  The ability to resolve title issues 

includes the ability to determine title to water rights such as those asserted by Solid Rock. ECF 

No. 48 at 1-2. 

  Solid Rock’s Water Rights Are Present, Not Contingent 

Solid Rock currently owns water rights as defined and recognized by Nevada law.  

Specifically, Solid Rock’s pre-statutory vested rights existed prior to and were not impaired by 

the enactment of Nevada’s statutory water law.  See Ormsby County v. Kearney, 142 P. 803, 806 

(Nev. 1914) (“Most water rights upon the streams of this state are undetermined by any judicial 

decree or other record. While the right exists, it is undefined.”); Appl. of Filippini, 202 P.2d 535, 
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537 (Nev. 1949) (“[Vested right] means simply that a right to use water has become fixed either 

by actual diversion and application to beneficial use or by appropriation…and is a right which is 

regarded and protected as property.”). In In re Manse Springs and Its Tributaries, a Nevada court 

held: “The 1913 Water Law left those who had acquired water rights prior to its enactment in the 

enjoyment of said rights . . . .” 108 P.2d 311, 316 (1940). That Nevada court also noted the 

statutory water law was carefully drafted “to refrain from infringing on rights which had accrued 

at that time” and “expressly excluded from the operation of the provisions of the statute any 

vested rights which would be impaired thereby.”  Id. at 315; see also Filippini, 202 P.2d at 539; 

N.R.S. § 533.085.  The government acknowledged this in its opening brief when it admitted: 

“Prior to March 1, 1905, water rights could be established by application of water to beneficial 

use.”  Def.’s Summ. J. Mot., 7, ECF No. 41; see also id. at 9 (“Nevada law recognizes . . . water 

rights . . . established ‘by actual diversion and application to beneficial use’ before the enactment 

of the Water Code.”). 

Not surprisingly then, this Court has explicitly recognized that water rights exist 

independent of and prior to a stream adjudication.  Hage I, 35 Fed. Cl. at 163 (“In Nevada, the 

water rights exist independent of the stream adjudication.”); see also Salmon River Canal Co. v. 

Bell Brand Ranches, Inc., 564 F.2d 1244, 1249 (9th Cir. 1977) (holding NSE does not have 

“primary and exclusive jurisdiction” to determine relative water rights).  The government is, 

therefore, in error and notably offers no support from Nevada law when it argues Solid Rock’s 

water rights are “contingent” upon future determination by the Nevada State Engineer. 

Supplemental Memo. of the United States in Supp. of Mot. for Summ. J., 8 (“Def.’s Supp. Br.”), 

ECF No. 53.  This erroneous premise leads the government to false conclusion – that Solid 

Rock’s claims are not ripe.  Id. at 10.  Indeed, the government’s argument runs contrary to 
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general notions of justice. The Court of Federal Claims formerly opined that the potentially 

decades long delay that would come from waiting for the completion of a stream adjudication, 

“would make a mockery of the Constitution’s guarantee of both due process and just 

compensation.”  Hage I, 35 Fed. Cl. at 163.   Here for example, “there is no formal adjudication 

in process or contemplated for any time in the near future for the waters of the Amargosa Desert 

Hydrographic Basin,” which includes the waters at issue in this case.  See Nev. Div. Water Res. 

Ltr., Apr. 21, 2017, ECF No. 41-22. 

Pursuant to Nevada law, Solid Rock has a current protectable property interest in its 

water rights. 

 The Hage Decisions Support the Ripeness of Solid Rock’s Claim 

The Hage cases support a holding that Solid Rock’s claims are ripe.  The Hage family 

endured decades of litigation, with results ranging from being awarded over $14 million, to being 

found to have committed trespass. In Hage I, as here, the government argued that an 

unadjudicated water right could not be determined as part of a takings claim. 35 Fed. Cl. at 156. 

The Court of Federal Claims rejected the government’s argument that an entire stream 

adjudication was required to determine the existence and scope of a vested water right.  First, the 

court noted “the Tucker Act requires this court to exercise jurisdiction,” and, as there was no 

dispute that a water right is a type of property right, “the court has no choice in exercising its 

jurisdiction here.” Id. at 158-59.  Next, the court explicitly held that it “may determine if 

plaintiffs have title to water rights . . . without entering into a stream adjudication.”  Id. at 159; 

see also Store Safe Redlands Assocs. v. United States, 35 Fed. Cl. 726, 732 (1996) (“Even though 

the court agrees with defendant that this court should not engage in general stream adjudication, 

this court finds that it does have the jurisdictional mandate to determine whether defendant has 
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taken plaintiff’s property.”). 

Addressing ripeness specifically, the Hage I court held the water rights claim was ripe 

“because plaintiffs have alleged real and concrete consequences” resulting from the taking of 

their water and that the Court of Federal Claims “has an affirmative obligation to hear” 

plaintiffs’ water rights claims because any stream adjudication and the takings claims “are 

independent of one another.”  Hage I, 35 Fed. Cl. at 162-63; see also Hansen v. United States, 

65 Fed. Cl. 76, 126 (2005) (“[I]n a case involving a taking by a continuing physical process, the 

claim is ripe for adjudication if the government has caused a substantial invasion of the 

plaintiff’s property and the extent of the harm caused by that invasion is foreseeable.”).  

Moreover, six years later, the court refused to abstain or defer jurisdiction regarding the 

existence and scope of plaintiffs’ water right, even after the Nevada State Engineer had issued an 

Order of Determination setting forth the State Engineer’s findings as it related to the existence 

and scope of the Hages’ water rights.  Hage II, 51 Fed. Cl. 570 at 574-75.3  

Ten years after this court reaffirmed its jurisdiction for the second time in Hage II, the 

Court of Appeals addressed an entirely different ripeness argument.  Specifically, the appeals 

court considered whether the government had completed a regulatory taking of water rights by 

not maintaining or allowing the Hages to maintain a right of way.  Estate of Hage v. United 

                                                

3 The government errs or misstates when it claims the Hage II court “ultimately rested its 
decision upon the Nevada state court stream adjudication and did not undertake on its own the 
complex, fact-intensive, multi-party investigation and analysis conducted in stream 
adjudications.”  Def.’s Supp. Br. at 9.  While the Hage court did not undertake a full stream 
adjudication, it did hold “a two-week trial to resolve whether plaintiffs own the property at 
issue.”  Hage II, 51 Fed. Cl. at 573.  Further, even after the NSE conducted a related stream 
adjudication, the Hage II court incorporated by reference some of the findings in the stream 
adjudication but explicitly noted that “the courts conclusions . . . [were] based upon the strength 
of the Engineer’s testimony and report [at the two week trial it held], not on legal deference since 
this factual issue is considered de novo.”  Id. at 578. 
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States, 687 F.3d 1281, 1286-87 (Fed. Cir. 2012) (“Hage III”).  Addressing the regulatory 

takings, the Hage III court found plaintiffs’ claim was not ripe until they sought and were denied 

the required special use permit issued by the federal government.  Id.  In other words, the Hage 

III court did not question whether the Hages’ claim to water was ripe, nor did it question the 

ability of the Court of Claims to define the Hages’ water rights.  Id.  Rather, it held that the 

Hages’ taking claim was not ripe because the agency with the power to take the water by 

denying access had not been provided the opportunity to make a final decision.  Id.  That 

analysis does not apply here.  Indeed, the Hage III court went on to address the physical takings 

of the Hages’ water, again not questioning the existence of the water rights themselves, but 

finding that a taking of such rights had not been established.4  Id. at 1288-90.  Here, nothing is 

uncertain about the finality of the federal government’s taking of Solid Rock’s water. 

The Hage cases support the ripeness of Solid Rock’s takings claim. 

 No Final Agency Action Is Needed to Ripen Solid Rock’s Claims 

The government’s reliance on cases addressing the ripeness of an administrative 

                                                

4 In Hage III the court found that even after two trials and nearly twenty years of litigation, the 
plaintiffs had not established that water failed to reach their property or that they could use more 
water than their cattle were able to access.  Id. at 1288-90.  These concerns are not applicable 
here.  In this case, from late 2010 until early 2017, Solid Rock was deprived of all surface water.  
Summ. J. Mot. Ex. 15 at 4, ECF No. 41-15 (noting first phase of Fairbanks and Soda Springs 
project was complete in 2010); Summ. J. Mot. Ex. 25 at 1, ECF No. 41-25 (stating system to 
supply water to satisfy Permit 85417 was not installed until March 2017).  Even when water was 
eventually delivered, the delivery was unreliable and did not supply the full amount of Solid 
Rock’s claimed or permitted rights.  Pl.’s Resp. in Opp. to Def.’s Mot. for Summ. J., Ex. S, V. 
Fuentes Decl., ECF No. 44-19, (recounting insufficient or non-existent deliveries).  Additionally, 
Permit 8517 reflects the Nevada State Engineer’s finding that Solid Rock could put water to 
beneficial use for recreational and domestic purposes.  Summ. J. Mot. Ex. 20, ECF No. 41-20 
(permit for recreational and domestic use).  For instance, and as explained more fully below, 
Solid Rock could have watered its trees and grass and maintained the water flow through the 
camp for the campers’ enjoyment. 
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challenge is sorely misplaced.  Essentially the government argues that the federal administrative 

process had not fully played out even by Hage III so that case was not ripe, and, speaking very 

generically, “ripeness often turns on the finality of an applicable administrative decisionmaking 

process.”  Def.’s Supp. Br. at 6.  The first five cases the government cites to support this 

argument are not takings cases, but instead are judicial challenges seeking equitable rulings or 

asserting facial challenges to statutes or regulations.  Id. at 5-6 (citing Texas v. United States, 

 523 U.S. 296, 300 (1998) (addressing requested declaration concerning Voting Rights Act); 

Thomas v. Union Carbide Agric. Prods. Co., 473 U.S. 568, 580-81 (addressing challenge to 

Federal Insecticide, Fungicide, and Rodenticide Act); Reno v. Catholic Social Servs., 509 U.S. 

43, 57, n.18 (1993) (addressing declaratory and injunctive challenges to Immigration and 

Naturalization Service regulations); Nat’l Park Hosp. Ass’n v Dep’t of the Interior, 538 U.S. 803, 

807-08 (2003) (addressing challenge to Park Service Regulations and determining to await “a 

concrete dispute about a particular concession contract”); Abbott Labs. v. Gardner, 387 U.S. 136, 

148-49 (1967) (addressing declaration and injunction sought against Secretary of Health)).   

The government then shifts its arguments to the takings context, but again inappropriately 

relies upon regulatory takings cases.  Def.’s Supp. Br. at 6 (citing Palazzolo v. Rhode Island, 533 

U.S. 606, 618 (2001) (denial of application to fill wetlands alleged as regulatory taking); 

Williamson Cnty. Reg’l Planning Comm’n v. Hamilton Bank, 473 U.S. 172, 186 (1985) (reduced 

permissible density in land development alleged as regulatory taking), overruled by Knick v. 

Township of Scott, 588 U.S. ___, 139 S. Ct. 2162 (2019); and Lucas v. S.C. Coastal Council, 505 

U.S. 1003, 1041-47 (1992) (beach management act prohibiting development alleged as 

regulatory takings)).  Even when the government finally cites physical takings claims, it misses 

the mark.  For instance, the government cites Washoe County v. United States, 319 F.3d 1320, 
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1324-25 (Fed. Cir. 2003), as a physical takings claim.  That court, however, saw it otherwise, 

reasoning that “[t]akings claims aris[e] from the application of government regulations . . . .”  Id. 

at 1324.  The Washoe County court also specifically and clearly held, “the government . . . did 

not effect a physical taking.”  Id. at 1327.  The concerns in Defendant’s cited cases—i.e., 

allowing an agency to reach a final decision before the decision is subject to judicial challenge or 

having an as applied rather than a facial challenge—are not present here.  The federal 

government has made a final administrative decision to physically take Solid Rock’s water.  

Moreover, as explained above, no state administrative action is needed by the Nevada State 

Engineer to make Solid Rock’s water rights protectable property interests.  There is no state or 

federal administrative action needed to ripen Solid Rock’s claims, the claims are ripe today. 

 This Court Should Not Delay for Another NSE Proceeding 

Finally, this Court should reject the government’s new invitation to defer jurisdiction 

pending a potential hearing by the NSE in December.  Def.’s Supp. Br. at 1, 5-7.  Even if a NSE 

hearing were held and Solid Rock’s change application was accepted, as last time, the 

application would likely be accepted pending a full adjudication, ECF No. 41-20, leaving the 

parties almost exactly where they are now—with Solid Rock having a permit and the 

government arguing that still only amounts to a “claimed right.”  See Summ J. Mot., 12, n.1, 

ECF 41 (asserting that Solid Rock’s permit provides no more than a “provisional” or “claimed” 

right).  Alternatively, if Solid Rock’s “change application” is rejected in a NSE hearing, such 

rejection may stem from procedural or other concerns, not from the merits of Solid Rock’s 

“proof of appropriation.”  ECF No. 41-21 (noting the NSE generally did not rule on change 

applications for unadjudicated proofs).  As the NSE and the government noted, the NSE 

approved Solid Rock’s prior application based on the unusual situation of similar applications 

Case 1:16-cv-00826-EDK   Document 54   Filed 07/29/19   Page 14 of 31



 

10 

 

being granted to the Fish and Wildlife Service based on lesser evidence in similar water sources. 

April 21, 2017 NSE Letter, ECF No. 41-22 at 2; Summ J. Mot. at 28, ECF No. 41. 

Moreover, any concerns about the ripeness of Solid Rock’s takings claim should be laid 

to rest by the Supreme Court’s recent reasoning in Knick v. Township of Scott.  The Supreme 

Court stated, without qualification, “[a] property owner has an actionable Fifth Amendment 

takings claim when the government takes his property without paying for it.”  139 S. Ct. at 2167, 

2170 (“We have long recognized that property owners may bring Fifth Amendment claims 

against the Federal Government as soon as their property has been taken.”).  It is “the act of 

taking” “which gives rise to the claim for compensation.”  Id.; see id. at 2172 (“As soon as 

private property has been taken . . . the landowner has already suffered a constitutional 

violation.”) (quoting San Diego Gas & Elec. Co. v. San Diego, 450 U.S. 621, 654 (1981) 

(Brennan, J., dissenting)).  While the Knick Court addressed the requirement to initiate inverse 

condemnation proceedings in a state forum, the reasoning supports this Court’s jurisdiction. 

For all the reasons cited above, and as recognized in Hage and Store Safe Redlands 

Associations by this Court, the vindication of Solid Rock’s property rights under the United 

States Constitution should not be further deferred. 

II. SOLID ROCK HAS PROVIDED PRIMA FACIE EVIDENCE OF ITS VESTED 
WATER RIGHTS 

At a minimum, Solid Rock has provided evidence of its claims to vested water rights 

sufficient to irrigate 25 acres of land.5  In 2011, Solid Rock filed a proof of appropriation for 

                                                

5 Should Solid Rock prevail on its irrigation claim, the claim for livestock and domestic use 
generally becomes subsumed in the irrigation claim. See Order of Determination, In the Matter 
of the Determination Defining the Relative Rights in and to the Waters, both Surface and 
Underground, Within the Drainage Area of the Owyhee River (Sometimes Called the East Fork 
Owyhee River) and its Tributaries Located Within the East Fork Owyhee River Area, Elko 
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some of its historic vested rights based upon livestock and domestic use.  Summ. J. Mot. at 26, 

ECF No. 41.  Solid Rock then filed an application to change the use of those rights from 

livestock and domestic use to recreation and domestic use.  Id. at 27, Ex. 18.  Over the objection 

of the Fish and Wildlife Service, the NSE approved Solid Rock’s application and issued a 

permit.  Id. at 28.  In 2017, Solid Rock filed a claim for a vested right based on historic 

irrigation.  Id. at 31; ECF No. 41-27.  In part at the request and direction of the NSE, Solid Rock 

has spent considerable time correcting and completing its application based on irrigation.  Solid 

Rock’s amended application is currently pending before the NSE.6 

 Determining Water Rights in Nevada 

As an initial matter, it is helpful to understand the evidence the Nevada State Engineer 

uses to evaluate a vested pre-statutory water right.  The Nevada State Engineer’s website 

includes a brochure titled, “Evidence of Priority: A Guide to Sources That May Constitute Proof 

of a Vested Water Right,” (“Brochure”). Evidence of Priority: A Guide To Sources That May 

Constitute Proof Of A Vested Water Right, available at: 

http://water.nv.gov/documents/Brochure_Evidence_of_Priority_October_2015.pdf.7  The 

Evidence of Priority Brochure notes that “[g]enerally, the documentation will be sufficient if it 

                                                

County, Nevada, Sept. 18, 2012 (“2012 Order of Determination”) at 20 (“The amount of water 
diverted for irrigation purposes shall not be increased by any amount to be used for stock-water 
and/or domestic purposes.”) King, J. (2012). Order of Determination at 20, available at: 
http://images.water.nv.gov/images/Decrees/O/Owyhee-East%20Fork-Order_Det.pdf. 
6 The government refers extensively to the final January 2019 application and to the NSE 
indication that it would have a hearing on the application in December 2019.  Def.’s Supp. Br. at 
1, 4-5, 7-8, 13.  The January 2019 filing with the NSE is filed herewith as Exhibit A. 
7 The previously cited 2012 Order of Determination, the Brochure, and similar materials 
provided by the NSE are appropriate for the Court’s consideration.  See Fed. R. Evid. 201, 
advisory committee’s note (a) (court may consider legislative facts without the need for taking 
judicial notice).  
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tends to show that water was used for the purpose claimed, in the year claimed as the priority 

date, and on the land claimed as the place of use.”  Id.  The Brochure identifies eleven sources of 

evidence that may be used to establish a vested water right.  Id.  As detailed further below, of the 

categories of evidence suggested by the Nevada State Engineer, Solid Rock has submitted: (1) 

United States Bureau of Land Management, General Land Office (“GLO”) records, including a 

GLO map identifying most of the property as watered, Ex. D. ECF No. 44-4 at 16; see also ECF 

No. 41-23; 1882 GLO Map, ECF No. 44-51 at 18; (2) the Nevada State Land Patent to Key 

Pittman and supporting documents indicating that Mr. Pittman began his ownership/acquisition 

prior to March 1, 1905, ECF No. 44-51 at 27-32; (3) county tax records prior to 1905 showing 

the number of livestock grazed or volume of grain grown (which can be translated to acres), ECF 

No. 44-51 at 21-23;8 (4) various documents wherein the government admits there was grazing 

and ranching within the immediate area; 1990 Recovery Plan, ECF No. 41-1 at 2; Fairbanks 

Channel Restoration Report, ECF No. 41-2 at 6, 41-15; and (5) statements from Mr. Haas and 

Mr. Matheny concerning the historic use of the property; ECF No. 44-51 at 4-10, 12 (C. Haas 

statement and affidavit); ECF No. 41-10 at 5 (R. Matheny Dep.);  ECF No. 41-12 (A. Fuentes 

Dep.). 

An example of the Nevada State Engineer’s method of and standard for evaluating claims 

to vested water rights can be found in Orders of Determination issued by the State Engineer and 

included on the State Engineer’s website.  In the 2012 Order of Determination, the NSE 

                                                

8 The tax records from the 1800’s stem from Alice Ober’s ownership and use of the property.  
While the government argues Ms. Ober forfeited her interest, her prior use of the land for 
irrigation, as further corroborated by the GLO maps, tend to show the property was irrigated 
prior to 1905.  Further, as reflected by the Nevada State Engineer, Solid Rock has also provided 
tax records from 1913 demonstrating that Mr. Pittman was assessed tax for grazing land. Ruling 
6348 of the NSE, Ex. D, ECF No. 44-4 at 50-51. 
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addressed dozens of claims with different dates and uses.  King, supra, at 20.  Relevant here is 

the manner in which the State Engineer addressed claims for irrigation.  The claims were 

quantified based upon the number of acres in historical use, not necessarily on the volume of 

water historically used.  See, e.g., 2012 Order of Determination, at 22 (Proof V-01246: 

“Therefore, a vested water right for the 73.87 of irrigation and stock-water use . . . is established 

under this proof.”), at 23 (Proof V-01247: “a vested water right for 16.64 acres of irrigation, 

stock-water and domestic use . . . is established under this proof), at 59 (Proof V-06769: “a 

vested water right for 120.51 acres of irrigation, stock-water and domestic use . . . is established 

under this proof.”).  This approach has also been utilized by Nevada courts.  See Dick v. 

Caldwell, 14 Nev. 167, 169 (1879) (“The court took as the basis of apportionment the quantity 

necessary to irrigate an acre of ground, instead of distributing the water by inches,” affirming 

holding that appropriator was entitled to water for fifty-seven acres of grain and ten acres of 

grass.).   

Once the number of acres irrigated is determined, the Order of Determination then 

generically sets forth the maximum “duty of water” for the acres based on usage—in the Owyhee 

River area the State Engineer found that was “2.80 acre-feet per acre annually for irrigated 

acreages designated as meadow hay” and “1.80 acre-feet annually for irrigated acreage 

designated as diversified pasture.” 2012 Order of Determination, at 18.  Thus, a person with a 

25-acre vested right based on meadow hay may use sufficient water to irrigate the 25 acres, 

which in the Owyhee River area, could not exceed 70 acre-feet annually for meadow hay (25 

acres x 2.80 acre-feet = 70 acre-feet).  In the case of Solid Rock’s property, while the parties are 

still disputing the existence of the irrigation right and have not yet reached the scope, a 1972 U.S. 

Department of the Interior, Bureau of Sport Fisheries and Wildlife report states, “The Nevada 
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State Engineer has set a 5 acre feet per acre duty of the lands in the Ash Meadows area. Cappaert 

[the then-current owner] asserts that 6 to 8 acre feet of water is needed for maximum 

production.”9 

Notably, other Nevada State Engineer orders resolve claims for vested water rights based 

on irrigation in the same way—looking first to the number of acres and type of crop at issue, 

determining the proper number of acres supported in the proof and a related inspection, then 

awarding a right based on the number of acres, but bounded by an upper limit of water needed 

per acre for certain types of use.  For instance, earlier this year the Nevada State Engineer issued 

a Preliminary Order of Determination in the Matter of Determination of the Relative Rights in 

and to the Waters of Cold Spring Valley, Hydrographic Basin No. 07-100, Washoe County, 

Nevada (“2019 Preliminary Order”).  Preliminary Order of Determination, available at: 

http://water.nv.gov/documents/Cold%20Spring%20Valley%20PO.pdf. 

In that Order, the Nevada State Engineer addressed Proof of Appropriation V-09105, 

which was submitted for “the entire flow of water from Heinz Spring No. 1 . . . to irrigate 2.38 

acres . . . with a priority date of 1861.”  Id. at 42.  The NSE noted that such water was currently 

used to irrigate “lawn” and for stock water and domestic use.  Id.  The State Engineer found that 

the claimed use was “in much the same manner” as in 1946 and later aerial photography” and 

that although “[t]here are no traces of the original transport ditch or pipeline” it was “probably 

replaced and updated” at the time of the development of an underground well.  Id. at 43.  The 

                                                

9 The 1972 report notes that Cappaert Enterprises cultivated over 4,000 acres in the area.  
Another 1972 report noted that “[w]ithout a water source these lands would be valueless and 
would generate little, if any enthusiasm in the local real estate market.”  Reconnaissance 
Appraisal Report of Proposed Desert Pupfish Preserve in Nye County, Nevada, United States 
Department of Interior, Fish and Wildlife Service, Bureau of Sport Fisheries and Wildlife, 
Division of Realty, May 1972, at 3 (“1972 Appraisal Report”).  
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State Engineer concluded “based upon historical documentation . . . materials obtained in the 

public domain and field work . . . [the NSE] finds a basis for the diversion of water from Heinz 

Spring to irrigate 2.38 acres of harvest and lawn . . . with a total duty of 8.33 AFA from all 

sources with a priority date of 1867.”  Id. 

These findings in the 2019 Preliminary Order should be noted for at least three purposes.  

First, and most importantly, the government is utterly wrong when it claims that “to succeed on 

its revised water-rights taking claim, Plaintiff must prove that it owns a cognizable property 

interest in the entire flow of Carson Slough.”  Def.’s Supp. Br. at 11.  Consistent with the 

standard practice of determining water rights in Nevada, the NSE, or a court, generally 

determines either the number of acres irrigated or the number of head of livestock watered, and 

derives the scope of the water right from there.  Wilson, supra, at 42.; id. at 9 (“In the Cold 

Spring Valley area, the Net Irrigation Water Requirement (NIWR) for alfalfa and highly 

managed pasture grass is 3.1 acre-feet per acre and 2.5 acre-feet per acre for low managed 

pasture grass.”).  Here, the Court may determine that Solid Rock has established vested water 

rights sufficient to irrigate 25 acres of land, and then set the maximum volume of water from that 

information.   

Second, the 2019 Preliminary Order on claim V-09105 is notable because the current and 

accepted use is for a lawn rather than a crop.  The Order notes the underlying proof claimed 

appropriation based on “alfalfa, native hay, and grain” with use in 1861.  Id. at 42-43.  The Order 

also notes the water is currently used “to irrigate 2.38 acres lawn and for stock water and 

domestic use.”  Id. The transformation of use from crops in the late 1800’s to a lawn in present 

day did not defeat the claim for a vested water right.   

Third, the NSE accepted claim V-09105, even though there currently remained no trace 
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of the 1867 diversion works.  Id.  Likewise, here, while Solid Rock’s land still retains various 

diversion/irrigation ditches, see R. Matheny Dep., ECF No. 41-10 at 6, it would be surprising if 

diversion mechanisms from the late 1800’s or early 1900’s would remain.  A U.S. Nuclear 

Regulatory Commission Advisory Committee on Nuclear Waste report from 2005 observed that 

“by the end of the 1870’s . . . homesteaders had staked claims at most of the major springs and 

seeps” in the area, and that “using Native American farming methods, irrigation was achieved by 

diverting a part of the spring flow downslope, through hand-dug, lateral ditches, into cultivated 

fields.”  History of Water Development in Amargosa Desert Area: A Literature Review, U.S. 

Nuclear Regulatory Commission Advisory Committee on Nuclear Waste, at 20-21 (Feb. 2005).  

Like the land at issue in V-09105, Solid Rock’s land has been reworked over the last century, the 

evidence of the actual diversion mechanism used to irrigate the land “was probably replaced and 

updated,” and its continued existence or even the ability to trace its history is not critical to Solid 

Rock’s claims. 

Using these Nevada State Engineer materials as a guide, Solid Rock’s evidence, set forth 

in more detail below, is more than sufficient to establish its vested rights or, at minimum, 

establish genuine disputed issues of material fact. 

 The Evidence Supplied by Solid Rock Exceeds NSE Requirements 

The evidence supporting Solid Rock’s claims to vested water rights stemming from 

historical irrigation exceeds the sort of evidence the Nevada State Engineer has previously relied 

upon to establish a vested water right.  Solid Rock’s evidence includes Proof of Appropriation 
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V11308.10 ECF No. 44-4.  As required by the Nevada State Engineer, Proof V11308 was 

submitted under oath and signed by Mr. Victor Fuentes and is thus probative evidence for 

purposes of summary judgment. ECF No. 44-4 at 7.  Further, should this Court deem it 

necessary, a certified copy of this Proof will be provided at trial.11  This Proof incorporates Solid 

Rock’s chain of title since 1887, already on file with the NSE and included in Solid Rock’s 

Summary Judgment Opposition Exhibit RR. ECF No. 44-51 at 5-56.12   

The Proof, and its accompanying map, indicate historical irrigation giving rise to the 

vested rights was for purposes of, at least, 25 acres of meadow hay.  ECF No. 44-4 at 5, 6, 15.  

The Nevada Revised Statues require that a proof of appropriation include such map and sets 

forth various requirements for the map, including that it must identify the number of acres 

irrigated and the kind of culture.  N.R.S. §§ 533.100, 533.115, 533.125.  The map submitted by 

                                                

10 A substantively similar prior Amended Proof of Appropriation, V010092, was submitted by 
the government. ECF No. 41-27. This proposed amended proof was rejected due to procedural 
issues, hence the filing of Proof V11308. See Letter from Nevada Division of Water Resources 
(Dec. 11, 2017), ECF No. 41-28 (“[A]ny additional claim for irrigation or other historic use of 
water on this property must be filed as a separate document with the appropriate filing fees.”). 
11 Additionally, a copy of the first portion of Proof of Appropriation V11308 was previously 
filed by the government.  ECF No. 41-30. 
12 The government argues this Court should disregard the evidence in Exhibit RR as a 
“hodgepodge,” since the produced copy of an affidavit offered by Carl Haas is unsigned, because 
the government purportedly cannot tell who prepared the abstract of title, and the deeds 
referenced in the abstract are not included.  Def.’s Supp. Br. at 15.  As the government is surely 
aware but for the sake of clarity, the first portion of Exhibit RR consists of documents from Solid 
Rock’s Proof of Appropriation 10092.  As filed with the NSE, but not as produced in litigation, 
the documents include the signatures of Mr. Haas, including on an “Affidavit of Carl V. Haas In 
Support of Abstract Proof to Vested Water Rights,” indicating Mr. Haas prepared the abstract.  
Solid Rock files herewith the signed copies, which have been on file with the Nevada State 
Engineer since 2011 and which have been in the file the government has been opposing for 
nearly as long.  Ex. B.  Further, Exhibit RR, ECF No. 44-51 at 19-56, includes the referenced 
deeds.  Finally, even without reference to Exhibit RR, the summary judgment record reflects that 
the Nevada State Engineer has already found that Solid Rock has established its chain of title 
back to at least January 1905.  ECF Nos. 41-20, 41-21, 41-23. 

 

Case 1:16-cv-00826-EDK   Document 54   Filed 07/29/19   Page 22 of 31



 

18 

 

Solid Rock includes in the legend “Meadow Hay (25 acres)” with a symbol. ECF No. 44-4 at 15.  

On the map, the “Place of use” is also designated as “Portion of the SW ¼  SW ¼ (25 acres)” of 

Section 21, Township 17 South, Range 50 East, M.D.M.  Id.  This map is verified by the 

declaration of Victor Fuentes, stating he is “submitting EXHIBIT 1, a true and correct copy of a 

Hydrologist Map to Accompany Proof of Appropriation establishing a minimum 25 acres of 

irrigation, as requested by NDWD Letter June 12, 2018.”13  Solid Rock also supports its 

assertion of historic irrigation with an 1881 General Land Office map.  Ex. D., ECF No. 44-4 at 

16; see also ECF No. 41-23; 1882 GLO Map, ECF. No. 44-51 at 18;14 ECF No. 41-9 (Map 

showing flood plain roughly consistent with culture map).  Moreover, the Proof and a “Brief 

History” submitted in support of Solid Rock’s prior claim state the water and parcel have been 

“reasonably continuously” used.  Pl.’s Ex. RR, ECF No. 44-51 at 4; Pl.’s Ex. D, ECF No. 44-4 at 

                                                

13 Thus, the statement in the government’s brief that “Claim V-011308 also fails to include a 
‘cultural tabulation stating the crop types’ . . . ” is false.  That tabulation was part of the evidence 
provided by Solid Rock in its Exhibit D, ECF No. 44-4 at 5.  Further, the fully executed map 
supporting Solid Rock’s application V-011308 is available on the Nevada State Engineer’s 
website and was available to the government when it was protesting Solid Rock’s application 
before the Nevada State Engineer.  Available at:  
http://images.water.nv.gov/images/proof%20maps/vested/V11000/V11308m.pdf (last visited Jul 
26, 2019).  For these same reasons, little credence should be given to the government’s assertions 
that there is no information as to who prepared the map, their qualifications, when it was 
prepared, or for what purpose.  Def.’s Supp. Br. at 16.  All of these are addressed in the executed 
version of the map on file with the Nevada State Engineer and available to the government and 
of which this Court may take judicial notice if/as needed. 
14 The government takes issue with Solid Rock’s use of historic maps.  Def.’s Supp. Br. at 17.  
As an initial matter, the Nevada Revised Statutes provide, “[a]ny and all maps, plats, surveys and 
evidence on file in the Office of the State Engineer relating to any proof of appropriation 
involved in the proceeding for the determination of the relative rights in and to the waters of any 
stream system, obtained or filed under the provisions of this chapter or any preceding act relating 
to the Office of State Engineer, shall be admissible in court and shall have the same force and 
effect as though obtained and submitted under the provisions of this chapter.”  N.R.S. § 533.250.  
Further, the Warning Notice issued by the NSE on November 4, 2016 likewise attached a 
historic map filed in 1882.  ECF No. 44-44 at 5. 
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5; see also, Pl.’s Interrog Resp. No. 1, ECF No. 41-8 at 5, 8 (“Plaintiffs have an unabandoned, 

vested right in the water due to diversion and beneficial use predating Nevada’s statutory priority 

registration system.”).  Contrary to the government’s argument, Def.’s Supp. Br. at 13, this 

evidence, at a minimum, establishes a genuine issue of material fact as it relates to the proof of 

historic and continued use of water for the irrigation of at least 25 acres of Solid Rock’s land. 

The Nevada State Engineer’s Ruling 6348 also supports Solid Rock’s claim and was filed 

by both parties as part of the summary judgment record. ECF No. 44-4 at 48; ECF No. 41-21.  

Ruling 6348 takes note that permits were issued to the Fish and Wildlife Service for its 

Applications 53636 and 54250 presumably because the State Engineer “felt that the underlying 

Proof of Appropriation was supported by evidence sufficient to support the change applications 

. . . .”  ECF No. 41-21 at 6.  The State Engineer further notes the only supporting documentation 

provided in support of the government’s proof and applications “was a series of deeds” and “the 

only discussion of water is a statement on the proof of appropriation claiming that water was 

used on the property.” Id. 

As noted by the State Engineer and evidendent in the record, the quality and quantity of 

evidence provided by Solid Rock eclipses the government’s paltry showing.  Specifically, the 

NSE found that a land application was made by Key Pittman in January 1905, and patented in 

1930.  ECF No. 41-21 at 8. The Nevada State Engineer found it noteworthy that Solid Rock’s 

claim is also supported with Nye County tax assessment rolls beginning in 1913 and particularly 

that the land was assessed at a rate for grazing.  Id. at 8-9.15  The State Engineer concluded, 

                                                

15 The entire 40 acres of the parcel was accessed for grazing, which was the basis of the “40 
acres” statement by counsel at the summary judgment hearing.  Solid Rock, however, asserts and 
has provided specific evidence to support its claim historic irrigated use of only 25 acres. 
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“[b]ased upon the fact that the land patent applied for by Key Pittman was filed on January 31, 

1905, and the fact that tax records indicate a tax rate for ‘grazed’ lands, the State Engineer finds 

a well-documented history of annual tax payments verified that over a period spanning many 

years, a variety of owners have retained an active interest in the subject parcel of land.”  Id. at 9.  

In terms of historic use, the NSE further observed that the Division of Lands 1888 land plat 

“clearly depicts” the area as a “marsh area.” Id.; see also R. Matheny Dep., ECF No. 41-10 at 5; 

A. Fuentes Dep., ECF No. 41-12 at 4; V. Fuentes Dep., ECF No. 41-7 at 17; Permit 85417, ECF 

No. 41-20 (priority date identified as “Pre March 01, 1905”); NSE Warning Notice, ECF No. 41-

23 at 3 (identifying Solid Rock priority date of 1887). 

Further, the government has repeatedly recognized the area around the Ash Meadows 

springs was settled earlier and more consistently than the surrounding land.  In justifying its 

Recovery Plan, the government noted “Ash Meadows is essentially a watered island amidst the 

expansive Mojave Desert . . . . The water in Ash Meadows has lured man since prehistoric 

times.”  1990 Recovery Plan, ECF No. 41-1 at 3; see also ECF No. 41-2 at 6 (“the long inhabited 

area”)  Further, the government acknowledges “[s]ettlers occupied the area to utilize its waters 

for growing crops. The disturbances . . . during this period was comparatively local . . .”; see also 

Fairbanks Channel Restoration Report, ECF No. 41-15 (“The Upper Carson Slough was first 

inhabited by settlers in during [sic] the mid 1800’s and throughout the mid-1990s settlers ran 

small scale farming operations around the springs and outflow channels.”). 

Solid Rock’s claim to historic vested rights based upon irrigation is therefore supported 

by, at least: (1) the general undisputed agricultural history of the area; (2) the specific use of the 

land by Alice Ober as reflected in tax records; (3) the acquisition of and specific payment of 

grazing assessments by Key Pittman, as reflected in the chain of title, patent, and historic tax 
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records; (4) historic records of payments made on the property prior to March 1905; (5) historic 

maps, including GLO maps; (6) a map prepared and signed by a certified Nevada state water 

surveyor indicating irrigation of 25 acres for meadow hay; (7) the proofs of appropriation and 

applications for permits submitted under oath by Mr. Haas and Mr. Fuentes; (8) testimony 

provided by Ron Mathaney and others indicating reasonably continuous use; and (9) the various 

prior findings of the Nevada State Engineer.  Solid Rock’s evidence creates genuine issues of 

material fact as to the existence and scope of Solid Rock’s water right and the government’s 

summary judgment motion must therefore fail. 

 Solid Rock Put Its Water to Beneficial Use 

The government erroneously suggests this case should die by the same spike put through 

the heart of the Hage case, namely that “there is no evidence that the government actually took 

water that [Solid Rock] could have put to beneficial use.”  Def.’s Supp. Br. at 12.  Not so. 

Before the government took the water from Solid Rock, Solid Rock used the water for 

irrigation, recreation, and domestic purposes, each of which is a recognized beneficial use under 

Nevada law.  First, water from the Carson Slough irrigated the grass and trees in the Patch of 

Heaven church camp (similar to the lawn irrigation found in the Nevada State Engineer’s 2017 

Preliminary Order related to claim V-09105, as discussed above).  Most of the grass and trees are 

now dead or dying as a result of being deprived of sufficient water for nearly a decade.  

Amended Proof V10092, Letter of V. Fuentes, ECF No. 41-27 (“The trees that were along the 

property line and were nourished by the stream, providing much needed shade for the livestock, 

have died due to the illegal and unlawful diversion of the stream . . . .”).  Common sense, which 

this Court need not abandon, indicates that the trees, lawn, and other vegetation needed more 

water. 
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Second, there is ample evidence Solid Rock could have used the water for recreational 

purposes.  See ECF No. 41-29 at 9 (Interrogatory responses indicating property was used as 

church camp and that “lack of surface water . . . significantly reduced the utility of the facility 

from August 2010 through the present.”).  Indeed, evidence cited by the government to argue it 

did not take the “entire property,”  Summ. J. Mot., ECF No. 41 at 24-25, also demonstrates the 

camp could continue to operate and use water for recreational purposes.  The permit issued to 

Solid Rock, based on historic stock-water usage, was for recreational and domestic purposes.  

ECF No. 41-20.  Solid Rock could have used, and continues to need, far more than the trickle of 

water provided in the permit.  Amended Proof V10092, Letter of V. Fuentes,  ECF No. 41-27 

(“Since our stream was shut off due to actions taken by [the Fish and Wildlife Service], our 

meadows and trees died, and our church camp attendance and revenues have plummeted.”); V. 

Fuentes Dep., ECF No. 41-7 at 25-26; R. Mathaney Dep., ECF No. 41-10 at 7 (testimony of 

recreational use of pond while owned by Mathaney).  Further, there is testimony in the summary 

judgment record that the camp is still used, and hence could have benefitted from the recreational 

use of water. V. Fuentes Dep., ECF No. 41-7 at 23 (“Does the church still use the property for 

camps?  Not like before, but we still use it, yes.”); ECF No. 41-8, Pl.’s Am. Resp. to Discovery 

at 2-3, Req. For Admis. (“RFA”) 8 – (“Admit that you currently advertise the property to be used 

for weddings or special events . . . . admit”); at 4, RFA 17 (“Admit that you have utilized the 

Property as a church camp since it allegedly flooded in December 2010,” Response: “admit that 

the camp has been used, but in a greatly reduced capacity.”); at 5, RFA 18 (same since July 

2016). 

Once again, the government’s argument fails based on its apparent but erroneous 

assumption that if Solid Rock cannot show it could have used “the entire flow of the Carson 
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Slough, without waste,” then it cannot show a takings.  Def.’s Supp. Br. at 12, 13.  Notably this 

argument assumes Solid Rock has a right to the water it could use, it only takes issue with the 

amount of water Solid Rock could put to use.16  Further, as demonstrated above, Solid Rock’s 

claim based on historic irrigation will be determined first by how many acres had been put to 

use, then by assigning an associated duty.  See, supra, § II(A).  The 2012 Order of Determination 

and 2019 Preliminary Order cited above show the NSE proceeds in this manner.  Further, 

examination of, for example, the 2012 Order of Determination, proves a proof of appropriation is 

not an all-or-nothing proposition.  When the NSE finds that the evidence supports a lower 

number of acres than that applied for, the NSE adjusts the claim downward, but does not thereby 

deny the entire claim. See 2012 Order of Determination at 35 (ruling claim for 31.8 acres of 

irrigation was supported with evidence for a vested right to irrigate 19.88 acres; and claim for 

130 acres supported vested right to 105.9 acres (Claims V-04553 and V-05184)).  Nor can there 

be any credence to the government’s allegation that any of the water would have been wasted.  

The water that could reasonably be used for irrigation and recreation would have been used, and 

the remainder would have flowed, as it had since the area was first mapped, out the southern 

edge of the property for use by others.  In short, Solid Rock has supplied ample evidence at this 

stage of its ability to use the water and to return unused water for use by others rather than for 

waste.  

Solid Rock’s proof of its vested rights meets and exceeds the standard often applied in 

Nevada to establish the existence and scope of a vested water right.  Solid Rock’s water was 

                                                

16 Translating water into dollars, the government is essentially saying, if Solid Rock cannot prove 
the full amount of damages it seeks, then its entire claim fails.  That is not the case, the amount 
of water Solid Rock could have used is a question of fact to be resolved at trial. 
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completely taken by the government for over six years, then a small amount was unreliably and 

inconsistently delivered, and for nearly a decade Solid Rock has suffered the taking of water 

sufficient to irrigate 25 acres of land and which it could have beneficially used for its camp.  At a 

minimum, trial is warranted to resolve any disputed facts regarding Solid Rock’s vested water 

rights claims. 

 The Government’s Evidentiary Objections are Misplaced 

The government closes its supplemental brief arguing that summary judgment should be 

granted because some of Solid Rock’s summary judgment evidence, particularly from Exhibits D 

and RR, is not “competent, admissible evidence.”  Def.’s Supp. Br. at 18.  This argument, 

however, contravenes controlling Supreme Court precedent.  In Celotex the Supreme Court 

stated, “[w]e do not mean that the non-moving party must produce evidence in a form that would 

be admissible at trial in order to avoid summary judgment.”  Celotex Corp. v. Catrett, 477 U.S. 

317, 324 (1986); see also Schulenburg v. United States, 137 Fed. Cl. 79, 86 (2018).  Rather 

summary judgment may be opposed with “the kinds of evidentiary materials” set forth in the 

rule, but not “the mere pleadings themselves.”  Celotex, 477 U.S. at 324. 

Here, Rule of the United States Court of Federal Claims 56(c) provides that facts may be 

established by “depositions, documents, electronically stored information, affidavits or 

declarations, stipulations (including those made for purposes of the motion only), admissions, 

interrogatory answers, or other materials.”  RCFC 56(c)(1)(A).  Solid Rock has provided and 

cited deposition testimony, documents filed with the NSE (signed and under oath), affidavits and 

declarations, admissions made by the government, interrogatory materials and other evidence.  

Whatever objections the government may have concerning exhibits can be resolved at trial 

through the use of certified copies of government records, testimony of live witness, use of 
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deposition testimony, and other methods.  Indeed, the government’s objection is not within the 

sort contemplated by RCFC 56(2), which requires a party to go beyond the form of the evidence 

presented at summary judgment and to object that the “fact cannot be presented in a form that 

would be admissible in evidence.” RCFC 56(c)(2) (emphasis added).  The government does not 

venture so far here.  The evidence provided in opposition to the summary judgment motion is 

probative, voluminous, and varied in form.  This evidence surpasses any requirement to establish 

genuine issues of material fact, particularly in the context of this takings case, where “courts are 

typically reluctant to decide such claims at the summary judgment stage.”  Pl.’s Resp. in Opp. To 

Def.’s Motion for Summ. J., at 10-11, ECF 44 (citing, inter alia, Res. Investments, Inc. v. United 

States, 85 Fed. Cl. 447, 466 (2009)). 

III. Conclusion 

For the foregoing reasons and for the reasons set forth in Solid Rock’s Response in 

Opposition to Defendant’s Motion for Summary Judgment, summary judgment should be 

denied, and this case should proceed to trial, or at a minimum, to an evidentiary hearing. 

Respectfully submitted, this 29th day of July, 2019. 

/s/ Zhonette M. Brown  
Zhonette M. Brown 
Mountain States Legal Foundation 
2596 South Lewis Way 
Lakewood, Colorado 80227 
(303) 292-2021 
zhonette@mslegal.org 

 

 
                Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 

I hereby certify that I have caused the foregoing to be served upon counsel of record 

through the Court’s electronic service system (ECF/CM). 

Dated: July 29, 2019. 

 

/s/ Andrea Rosso  
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