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Defendant Intervenors State of Utah (“Utah”), Garfield County, Kane County 

(collectively the “Counties”), American Farm Bureau Federation and Utah Farm Bureau 

Federation (collectively the “Farm Bureaus” and together with Utah and the Counties, the 

“Intervenors”) file this consolidated reply memorandum supporting the Federal Defendants’1 

motion to dismiss these consolidated cases. 

The Antiquities Act expressly allows the President to modify national monument 

boundaries by requiring the President to limit any reservations to the “smallest area compatible 

with the proper care and management” of national monument objects.  Under the Antiquities 

Act’s express terms, no reservation of land is required to protect national monument objects, 

meaning that objects can be designated and protected without a corresponding reservation of 

land.  In addition, national monument reservations do not always serve to protect national 

monument objects.  The authority conferred by the Antiquities Act is not limited to creating and 

expanding national monuments, but also allows the President to revisit and revise national 

monument reservations when the President determines the reservations in their existing 

configurations are no longer necessary or appropriate for the care and management of the 

monument objects.  This practice of revising monument reservations, which has endured since 

shortly after the Antiquities Act was adopted, is well known to, and has been acquiesced in by, 

Congress.  For these reasons, as explained more fully below, the Federal Defendants’ Motion to 

Dismiss should be granted and Plaintiffs’ claims dismissed. 

                                                 
1 Capitalized terms used in this brief have the same meaning and definition as the same terms 

used in Intervenors’ opening brief. 
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ARGUMENT AND AUTHORITY 

I. The Antiquities Act Expressly Allows The President To Modify National Monument 

Boundaries. 

Plaintiffs’ arguments incorrectly assume that a reservation of land equates to increased 

protection of national monument objects.2  This assumption and interpretation of the Antiquities 

Act is at odds with the Antiquities Act’s express language, which does not require any 

reservation of land to protect national monument objects, and is contrary to the actual, and 

detrimental, effect a land reservation has on many monument objects, particularly  

archaeological resources.  Regardless, the President’s modifications to GSENM and BENM 

comply with the Antiquities Act’s express limitations on the President’s authority to reserve only 

“the smallest area compatible with the proper care and management of the objects to be 

protected.”  54 U.S.C. § 320301(b). 

A. No Reservation Of Land Is Required Under The Antiquities Act To Protect 

National Monument Objects. 

The Antiquities Act provides that the President “may reserve parcels of land,” but if he 

exercises his discretion to do so, the limits of those reservations “shall be confined to the 

smallest area compatible with the proper care and management of the objects to be protected.”3  

Generally, “the signification of ‘may,’ in the construction of a statute, is ordinarily permissive” 

and will be construed as “shall” only “when it can be seen that the real intention of the legislature 

was to impose a duty and not to confer a discretionary power.”4  “[W]hether the word shall be 

                                                 
2 Plaintiffs’ Joint Response in Opposition to Intervenors American Farm Bureau Federal et al.’s 

Opening Brief Supporting Federal Defendants’ Motion to Dismiss (“Plaintiffs’ Response Brief”), 

p.4–5, ECF Dkt. No. 92 in Case No. 1:17-cv-02587 (Mar. 1, 2019). 

3 54 U.S.C.A. § 320301(b) (West 2019). 

4 U.S. ex rel. Holzendorf v. Hay, 20 App. D.C. 576, 579 (D.C. Cir. 1902); see also Kingdomware 

Technologies, Inc. v. U.S., ___ U.S. ___, 136 S.Ct. 1969, 1977 (2016) (“Unlike the word ‘may,’ 

which implies discretion, the word ‘shall’ usually connotes a requirement.”). 
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treated as permissive or mandatory, depends upon what may be ascertained to be the general 

intent and purpose of the statute.”5  As used in the Antiquities Act, the term “may” is permissive 

and does not require a reservation of land.  The Antiquities Act does not impose a duty and 

instead provides discretionary authority to the President to declare monuments and reserve land, 

as recognized in Utah Association of Counties v. Bush.6  Likewise, the provision granting 

authority to the President to reserve land also limits the President’s authority, further 

demonstrating that any reservation of land is permissive instead of mandatory. 

The power to reserve land for the protection of national monument objects is expressly 

limited and any reservations must be “confined to the smallest area compatible with the proper 

care and management of the objects to be protected.”  54 U.S.C. § 320301(b).  Plaintiffs have 

proffered no justification in support of their argument for applying this limitation to reservations 

only at the moment in time at which the monument is created.  Instead, if later events, research, 

or analysis demonstrates that the original reservation does not comport with the Antiquities Act’s 

limitations, the President is free to adjust the reservation to observe the limitations in the 

Antiquities Act.  As set forth in Intervenors’ opening brief, such re-analysis and corrections of 

monument reservations began in 1911, almost immediately after the Antiquities Act was enacted, 

and has continued throughout the history of the Antiquities Act. 

                                                 
5 Holzendorf, 20 App. D.C. at 579. 

6 316 F.Supp.2d 1172, 1197 (D. Utah 2004) (“Because Congress only authorized the withdrawal 

of land for national monuments to be done in the President’s discretion, it follows that the 

President is the only individual who can exercise this authority because only the President can 

exercise his own discretion.”). 
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B. The Antiquities Act Does Not Only Authorize Creation Or Expansion Of 

National Monuments. 

The Antiquities Act is not a one-way ratchet that can never be adjusted by the President. 7  

In the Antiquities Act, Congress granted the President complete discretion to declare national 

monuments on federal lands and reserve the smallest area of those lands for the monuments’ care 

and management.  This Court’s construction of the Antiquities Act’s empowerment of a 

President to declare national monuments may properly depart from the point where all parties 

agree— that “declare” was defined in 1906 as it is today to mean “‘[t]o make known by 

language’ or ‘to proclaim.’”8  Where, as here, a statute does not define its terms, the Court must 

look to its ordinary meaning.9  Where the Act’s language “is plain and admits of no more than 

one meaning” as the parties here agree, “the duty of interpretation does not arise, and the rules 

which are to aid doubtful meanings need no discussion.”10 

On December 4, 2017, President Trump exercised his discretion under the Act to declare 

the modification of the GSENM and BENM to confine them to his revised determination of the 

smallest area compatible for their care and management.  Having done so, the President 

exercised the authority conferred upon him by the Antiquities Act.11  Plaintiffs attempt to 

                                                 
7 Cochnower v. U.S., 248 U.S. 405 (1919), upon which Plaintiffs rely for their argument that the 

Antiquities Act contains no “opposite” power to modify monument protections, Plaintiffs’ 

Response Brief, p.3, was withdrawn and replaced by a judgment that does not contain the quoted 

language.  See Cochnower v. U.S., 249 U.S. 588 (1919).  Assuming the original Cochnower 

opinion was still valid, however, any interpretation that the President does not have the authority 

to re-determine whether a reservation is still the smallest area compatible with the care and 

protection of monument objects “gives the qualification no purpose, makes it simply a confusion 

or clumsiness of words.”  See Cochnower, 248 U.S. at 407. 

8 Plaintiffs’ Response Brief, p.2 (citing Webster’s Int’l Dictionary 377 (1907)). 

9 Lamar, Archer & Cofin, LLP v. Appling, ___ U.S. ___, 138 S.Ct. 1752, 1759 (2018). 

10 Caminetti v. U.S., 242 U.S. 470, 485 (1917). 

11 Am. Fed’n of Gov’t Employees, AFL-CIO v. Trump, 318 F.Supp.3d 370, 393 (D.D.C. 2018).   
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obscure the “clear standards and limitations”12 of the Act by arguing that the overall context, 

scheme, and purpose of the Act further limit the President’s discretion to prohibit Presidential 

modification of an existing monument.13  For example, Plaintiffs assert that the President cannot 

modify an existing  monument because the President is also authorized to “reserve” lands for 

monuments.14  Plaintiffs do not acknowledge that the reservation must be the “smallest area 

compatible” with the monument and that a President’s determination of that area is also wholly 

discretionary.  Plaintiffs’ statutory construction arguments thus fail on two levels, both on the 

plain meaning of the Act and its context and scheme. 

The U.S. Supreme Court issued numerous decisions last year that guide the federal courts 

in construing statutes.  In addition to the Lamar decision cited above, the Court repeated its oft-

expressed rule that courts should “‘look first to [the statute’s] language, giving the words used 

their ordinary meaning.’”15  Decided the same day as Artis, Nat’l Ass’n of Mfrs. v. Dep’t of 

Defense16 holds that courts are not “not free to ‘rewrite the statute’” to a party’s liking.  

Similarly, in Cyan, Inc. v. Beaver Cty. Emps. Retirement Fund,17 the Court instructs it “has no 

license to ‘disregard clear language’ based on an intuition that ‘Congress must have intended 

something broader’” and that “[i]f further steps are needed, they are up to Congress.” 

                                                 
12 Utah Assn of Ctys, 316 F.Supp.2d at 1191. 

13 Plaintiffs’ Response Brief, p. 2–5. 

14 Plaintiffs’ Response Brief, p.3. 

15 Artis v. District of Columbia, ___ U.S. ___, 138 S.Ct. 594, 603 (2018) (citations and internal 

quotation marks omitted).   

16 ___ U.S. ___, 138 S.Ct. 617, 629 (2018) (citation omitted). 

17 ___ U.S. ___,138 S.Ct. 1061, 1078 (2018); see also SAS Institute, Inc. v. Iancu, ___ U.S. ___, 

138 S.Ct. 1348, 1357 (2018) (“We need not and will not invent an atextual explanation for 

Congress’s drafting choices when the statute’s own terms supply an answer.”); Epic Systems 

Corp. v. Lewis, ___ U.S. ___, 138 S.Ct. 1612, 1624 (2018) (“[I]t’s the job of Congress by 

legislation, not this Court by supposition, both to write the laws and to repeal them.”) 
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Plaintiffs nevertheless find in the Antiquities Act’s brief text a “one-way power to create” 

national monuments.18  That atextual supposition simply cannot be found in Congress’s 

delegation of discretion to the President to declare national monuments that are restricted to their 

smallest possible area.  Congress could have written the Act as Plaintiffs wish it had.  But “[t]his 

court has no authority to engraft restrictions onto the statute that its drafters did not choose to 

use, and that the members voting it into law never had the chance to consider.”19  Importing a 

“one-way power” into the Act would “unravel the ‘carefully worked out compromise aimed at 

balancing legitimate interests on both sides.’”20  As noted in Intervenors’ opening brief, the 

Antiquities Act reflected Congress’s balance of the desire to protect antiquities against the desire 

to limit monument reservations to the smallest area necessary.21  President Trump’s 

proclamations respect that balance; Plaintiffs’ engrafted restriction on the President’s power 

under the Act would upset it. 

C. National Monument Reservations Do Not Always Serve To Protect National 

Monument Objects. 

Although Plaintiffs claim Intervenors’ assertions in this regard are “irrelevant” to the 

issue before the Court,22 the validity of Plaintiffs’ own arguments requires the conclusion that a 

                                                 
18 Plaintiffs’ Response Brief, p.3. 

19 Overseas Educ. Ass’n, Inc. v. Federal Lab. Rel. Authority, 876 F.2d 960, 975 (D.C. Cir. 1989). 

20 Community for Creative Non-Violence v. Reid, 490 U.S. 730, 748 (1989) (citations omitted). 

21 Consolidated Opening Brief of Intervenors State of Utah, Garfield County, Kane County, 

American Farm Bureau Federation, and Utah Farm Bureau Federation Supporting Federal 

Defendants’ Motion to Dismiss (“Intervenors’ Opening Brief”), p.14 n.56, ECF Dkt. No. 90 in 

case no. 1:17-cv-2587 (Feb. 15, 2019). 

22 Plaintiffs assert that arguments made to establish San Juan’s interest in the case bolster 

Plaintiffs’ own claims to standing.  Intervenors clarify that, to the best of their knowledge, BLM 

has sold no oil and gas leases encompassing land within the original boundaries of BENM. 
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national monument reservation inherently serves to “protect” national monument objects.23  As 

explained in Intervenors’ opening brief, national monument reservations serve to accelerate 

destruction of archaeological resources by introducing visitors to areas that are incapable of 

being effectively policed for activities harming archaeological resources.24  Plaintiffs’ 

assumption that a reservation is equivalent to protection, therefore, is unfounded . 

Unlike the circumstances existing in 1906 when the Antiquities Act was passed, where no 

protections existed for archaeological resources, numerous laws now exist to protect 

antiquities.25  Similarly, Congress has enacted numerous other environmental and resource 

protection laws since 1906, including, among many others, the National Park Service Act26, the 

Migratory Bird Conservation Act27; the Taylor Grazing Act of 193428; the Bankhead Jones Farm 

Tenant Act of 193729; the Fish and Wildlife Act of 195630; the Multiple Use and Sustained Yield 

Act of 196031; the Refuge Recreation Act32; the Wilderness Act33; the National Wildlife Refuge 

                                                 
23 Plaintiffs’ Response Brief, p. 1, 4–5. 

24 Intervenors’ Opening Brief, p.36–39.   

25 See e.g. the Antiquities Act, 54 U.S.C.A. §§ 320101 et seq. (West 2019); the Utah Antiquities 

Act, Utah Code Ann. §§ 9-8-301 et seq. (West 2019); the National Historic Preservation Act, 54 

U.S.C.A. §§ 300101 et seq. (West 2019); the Archaeological Resources Protection Act, 16 

U.S.C.A. §§ 470aa et seq. (West 2019); and the Native American Graves Protection and 

Repatriation Act, 25 U.S.C.A. § 3001, et seq. (West 2019). 

26 54 U.S.C.A. §§ 100101, et seq. (West 2019). 

27 16 U.S.C.A §§ 715, et seq. (West 2019). 

28 43 U.S.C.A §§ 315, et seq. (West 2019). 

29 7 U.S.C.A. §§ 1010, et seq. (West 2019). 

30 16 U.S.C.A. §§ 742a, et seq. (West 2019). 

31 16 U.S.C.A. §§ 528–31 (West 2019). 

32 16 U.S.C.A §§ 460k–460k-4 (West 2019). 

33 16 U.S.C.A. §§ 1131–36 (West 2019). 
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System Administration Act of 196634; the National Trails System Act35; the Wild and Scenic 

Rivers Act36; the National Environmental Policy Act of 196937; the Endangered Species Act38; 

the National Forest Management Act of 197639; the Federal Land Policy and Management Act of 

197640; and the Paleontological Resources Preservation Act.41  In addition, there are numerous 

classifications on the public lands that protect various resources.  These classifications include, 

among others, wilderness, wilderness study areas, areas of critical environmental concern, visual 

resource management units, special recreation management areas, recreation management zone, 

extensive recreation management areas, primitive areas, roadless areas, and natural areas.  There 

is no shortage of protection of national monument objects and superimposing a monument 

reservation over such objects will not serve to increase the protections afforded to those objects.  

Rather, the issue is one of enforcing existing laws rather than imposing new reservations and 

restrictions.  Based upon these significant existing protections, the President is within his 

discretion in determining that a reservation of land may be unnecessarily large to protect national 

monument objects. 

D. The President May Address And Revise National Monument Reservations. 

The President may address and revise national monument proclamations when, in his 

discretion, he determines that a reservation is not the smallest area compatible with the proper 

                                                 
34 16 U.S.C.A. §§ 668dd–668ee (West 2019). 

35 16 U.S.C.A. §§ 1241–51 (West 2019). 

36 16 U.S.C.A. §§ 1271–87 (West 2019). 

37 42 U.S.C.A. §§ 4321, et seq. (West 2019). 

38 16 U.S.C.A. §§ 1531–44 (West 2019). 

39 16 U.S.C.A. §§1600–14 (West 2019). 

40 43 U.S.C.A. §§ 1701, et seq. (West 2019). 

41 16 U.S.C. §§ 470aaa, et seq. (West 2019). 
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care and management of monument objects.  The President undertook such an analysis in this 

case and determined that prior reservations should be modified.  In both the GSENM Modifying 

Proclamation42 and the BENM Modifying Proclamation,43 the President reviewed the monument 

objects, the land reservations, and the applicable laws relating to the objects and land 

management and concluded that the original reservations did not comply with the Antiquities 

Act’s limitation that any reservations be the smallest compatible with the proper care and 

management of monument objects.44  

The GSENM Modifying Proclamation revised the GSENM based upon the President’s 

conclusion that the original reservation was not consistent with the Antiquities Act.  The 

GSENM Modifying Proclamation noted that “[d]etermining the appropriate protective area 

involves examination of a number of factors, including the uniqueness and nature of the objects, 

the nature of the needed protection, and the protection provided by other laws.”45  With respect 

to paleontological resources, the President noted the twenty years since GSENM was proclaimed 

“provided a better understanding of the areas with the highest concentrations of fossil resources 

and the best opportunities to discover previously unknown species” and that the “modified 

boundaries take into account this new information” and retained protections for high-potential 

areas.46  Other geologic formations and landscape features were analyzed and retained in the 

                                                 
42 Pres. Proc. No. 9682, Modifying the Grand Staircase-Escalante National Monument, 82 Fed. 

Reg. 58089 (Dec. 4, 2017) (“GSENM Modifying Proclamation”). 

43 Pres. Proc. No. 9681, Modifying the Bears Ears National Monument, 82 Fed. Reg. 58081 

(Dec. 4, 2017) (“BENM Modifying Proclamation”) (together with the GSENM Modifying 

Proclamation the “Modifying Proclamations”). 

44 See Modifying Proclamations, passim. 

45 82 Fed. Reg. at 58089. 

46 Id. 
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revised monument boundaries or were deemed to be “common across the Colorado Plateau both 

within and outside of” the modified monument boundaries.47  The revised boundaries also retain 

reservations for the vast majority of the archaeological and historical resources specifically 

described in the GSENM Proclamation,48 but given the prevalence throughout the region and the 

lack “of any unique or distinctive scientific or historic significance” of the more generally 

identified archaeological and historical resources, the original reservation was deemed to be 

inconsistent with the requirement that the reservation be the smallest area compatible with such 

objects’ care and management.49  The President concluded that the original monument 

reservation was unnecessary, stating: 

Thus, many of the objects identified by Proclamation 6920 are not unique to the 

monument, and some of the particular examples of those objects within the 

monument are not of significant historic or scientific interest.  Moreover, many of 

the objects identified by Proclamation 6920 are not under threat of damage or 

destruction such that they require a reservation of land to protect them; in fact, many 

are already subject to Federal protection under existing law and agency 

management designations.  The BLM manages nearly 900,000 acres of lands within 

the existing monument as Wilderness Study Areas, which the BLM is already 

required by law to manage so as not to impair the suitability of such areas for future 

congressional designation as Wilderness.50 

Because numerous other laws provide protection for the identified resources, and “in light of the 

research conducted since designation,” the President concluded that the GSENM’s current 

boundaries were “greater than the smallest area compatible with the protection of the objects for 

which lands were reserved” and that the GSENM should be reduced.51 

                                                 
47 Id. at 58089–90. 

48 Pres. Proc. No. 6920, Establishment of the Grand Staircase-Escalante National Monument, 61 

Fed. Reg. 50223 (Sep. 18, 1996). 

49 82 Fed. Reg. at 58090. 

50 Id.  

51 Id. at 58090–91. 
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The BENM Modifying Proclamation similarly analyzed the protections available to 

monument objects and concluded that the original reservation was unnecessary for the care and 

management of monument objects.  After reviewing the objects designated and the laws 

protecting such objects, the President concluded, that to reservation was not consistent with the 

Antiquities Act’s express language, stating,  

“[g]iven the nature of the objects identified on the lands reserved by Proclamation 

9558, the lack of a threat of damage or destruction to many of those objects, and 

the protects for those objects already provided by existing law and governing land-

use plans, I find that the area of Federal land reserved in the Bears Ears National 

Monument established by Proclamation 9558 is not confined to the smallest area 

compatible with the proper care and management of those objects.”52   

The President then concluded that the monument objects could instead be better protected by “a 

smaller and more appropriate reservation of 2 areas.”53  Certain of the monument objects, or 

examples of monument objects, “are not within the monument’s revised boundaries because they 

are adequately protected by existing law, designation, agency policy, or governing land-use 

plans.”54  Because it “is in the public interest to modify the boundaries of the monument” to 

exclude land that is “unnecessary for the care and management of the objects to be protected 

within the monument,” the President reduced BENM to “the smallest area compatible with the 

protection of the objects of scientific or historic interest” as set forth in the BENM Modifying 

Proclamation.  Id. at 58085. 

The President’s analyses and determinations regarding whether the original GSENM and 

BENM reservations complied with the Antiquities Act’s express requirement to limit 

reservations to the smallest area compatible with the national monument objects’ proper care and 

                                                 
52 82 Fed. Reg. at 58082. 

53 Id. at 58082. 

54 Id. at 58084. 
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management was appropriate, well within the discretion afforded to the President by the 

Antiquities Act, and should not be disturbed. 

II. Congress Has Acquiesced In Presidential Modification Of National Monument 

Boundaries. 

Congress has acquiesced in the President’s authority to modify national monument 

reservations when the land reserved is not the “smallest area compatible with the proper care and 

management of the objects to be protected.”55  The most extensive analysis of congressional 

acquiescence in presidential actions relating to the public land is set forth in U.S. v. Midwest 

Oil.56  Although the withdrawal authority recognized in Midwest Oil was eventually repealed by 

FLPMA, the Court’s analysis of the relationship between Congress and the President, and 

Congress’s acquiescence in executive actions relating to public land, illustrates our Presidents’ 

extensive history of modifying national monuments to comply with the Antiquities’ Act’s 

limitation on the size of monument reservations. 

In Midwest Oil, despite a statute stating that all public lands were free and open to oil and 

petroleum exploration and development, the President issued an order temporarily withdrawing 

public lands in California and Wyoming from oil exploration and production.57  The United 

States sued Midwest Oil Company to recover for oil that was produced from a claim made after 

the withdrawal was proclaimed.58  Although the Court did not “consider whether, as an original 

question, the President could have withdrawn from private acquisition what Congress had made 

free and open to occupation and purchase,” the Court addressed whether other grounds existed to 

                                                 
55 54 U.S.C.A. § 320301(b). 

56 236 U.S. 459 (1915). 

57 Id. at 466–67. 

58 Id. at 467.   
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validate the withdrawal.59  The Court noted the numerous orders that had been made since the 

earliest periods of the nation’s government that affected a large amount of public land.60  These 

reservations were not based upon “any general or special statutory authority” or any statute 

“empowering the President to withdraw any of these lands from settlement, or to reserve them 

for any of the purposes indicated.”61 

The Court explained the nature of the withdrawals, and Congress’ acquiescence in the 

proclamations, stating that “[t]he President was in a position to know when the public interest 

required particular portions of the people’s lands to be withdrawn from entry or location” and 

that “Congress did not repudiate the power claimed or the withdrawal orders made.”62  Instead, 

“it uniformly and repeatedly acquiesced in the practice.”63  The Court noted that “[i]n 

determining the meaning of a statute or the existence of a power, weight shall be given to the 

usage itself,-even when the validity of the practice is the subject of investigation.”64  Despite the 

fact that the President cannot “by his course of action, create a power,” a “long-continued 

practice, known to and acquiesced in by Congress,” raised a presumption that the actions were 

undertaken with Congressional consent or recognition of authority.65  The court concluded that 

                                                 
59 Id. at 469.   

60 Id. at 469–70.   

61 Id. at 470–71.   

62 Id. at 471. 

63 Id.; see also id. at 475 (noting the “multitude of orders extending over a long period of time, 

and affecting vast bodies of land” that “were known to Congress, as principal, and in not a single 

instance was the act of the agent disapproved”). 

64 Id. at 473.   

65 Id. at 474. 
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the Presidential withdrawal of lands from oil production was appropriate and within the 

President’s power, as acquiesced in by Congress.66 

The reasoning in Midwest Oil has been reinforced by subsequent cases and establishes 

that Congress has acquiesced in Presidential actions diminishing the size of national monuments.  

In Am. Fed’n of Labor & Cong. Of Indus. Organizations v. Kahn, the D.C. Circuit observed, 

“[o]f course, the President’s view of his own authority under a statute is not controlling, but 

when that view has been acted upon over a substantial period of time without eliciting 

congressional reversal, it is entitled to great respect.”67  The persuasiveness of numerous 

Presidents’ “longstanding interpretation” is accentuated by the fact that “Congress recodified the 

Antiquities Act with minor changes in 2014 but without modifying the Act’s reach.”68  Almost 

immediately after the Antiquities Act was adopted, Presidents began to modify national 

monument reservations.69  These actions continued unbroken through the present date and have 

never been addressed or revoked by Congress.  Instead, Congress has expressly left intact the 

President’s discretion and authority under the Antiquities Act on two separate occasions – when 

FLPMA was enacted in 1976 and when the Antiquities Act was recodified in 2014.  Congress’s 

                                                 
66 Id. at 475 

67 618 F.2d 784, 790 (D.C. Cir. 1979) (quotation and citation omitted); see also Miller v. 

Youakim, 440 U.S. 125, 144 n.25 (1979) (“the construction of a statute by those charged with its 

execution should be followed unless there are compelling indications that it is wrong”) 

(quotations omitted); Dames & Moore v. Regan, 453 U.S. 654, 678–79 (1981) (“[T]he enactment 

of legislation closely related to the question of the President’s authority in a particular case 

which evinces legislative intent to accord the President broad discretion may be considered to 

‘invite’ ‘measures on independent Presidential responsibility[.]’  At least this is so where there is 

no contrary indication of legislative intent and when, as here, there is a history of Congressional 

acquiescence in conduct of the sort engaged in by the President.”) (internal citation omitted) 

(quoting Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 637 (1952) (Jackson, J., 

concurring)). 

68 Massachusetts Lobstermen’s Ass’n v. Ross, 349 F.Supp.3d 48, 57 (D.D.C. 2018). 

69 Intervenors’ Opening Brief, Ex.6. 
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refusal to amend or revise the Antiquities Act in the face of longstanding Presidential practice of 

modifying national monument reservations to comply with the Antiquities Act’s strictures 

demonstrates Congressional acquiescence in the practice. 

Plaintiffs’ speculation that Congress was not aware of or did not rely upon the CRS 

Report, Authority of a President to Modify or Eliminate a National Monument (2000)70, is 

unsupported and does not avoid the undeniable conclusion that Congress has acquiesced in the 

President’s practice of modifying national monument proclamations.  In analyzing whether 

acquiescence was present, Midwest Oil noted a report provided to Congress identifying a 

significant number of withdrawals made without statutory authority, rather pursuant to “a right to 

take such action in the public interest “as exigencies might demand . . ..’”71  The Court reasoned 

that, “Congress, with notice of this practice and of this claim of authority, received the report,” 

but did not “ever repudiate the action taken or the power claimed.”72  Accordingly, “[i]ts silence 

was acquiescence.  Its acquiescence was equivalent to consent to continue the practice until the 

power was revoked by some subsequent action by Congress.”73  As in Midwest Oil, Congress has 

received numerous research reports regarding Presidential practices and actions under the 

Antiquities Act, including a report specifically addressing Presidential modification of national 

monuments.  Despite this knowledge, Congress has never amended the Antiquities Act to revoke 

the President’s authority to modify national monument reservations.  Plaintiffs’ speculation does 

not demonstrate that the reports and research, which were prepared especially for Congressional 

review, were not available to or considered by Congress. 

                                                 
70 Plaintiffs’ Response Brief, p.6–7. 

71 236 U.S. at 480–81.   

72 Id. at 481. 

73 Id. 
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Given the long history of Presidents modifying national monument reservations to meet 

the strictures of the Antiquities Act; Congress’s knowledge of the practice and research 

regarding the issue; and the absence of any meaningful amendment to the Antiquities Act, 

Congress has acquiesced in Presidential modification of national monuments like that undertaken 

in the Modifying Proclamations. 

III. Congress Did Not Ratify GSENM Through Subsequent Corrections To GSENM’s 

Boundaries. 

In the 1997 litigation filed by the Utah Association of Counties challenging the creation 

of GSENM, the district court was presented with, and rejected, the ratification argument now 

advanced by Plaintiffs.74  The district court analyzed the Utah School and Land Exchange Act 

(the “Exchange Act”), which was signed on October 31, 199875 and which transferred Utah’s 

school trust lands within GSENM to the federal government in exchange for a cash payment of 

$50 million and other land and mineral interests located elsewhere.76  The district court, in 

response to a motion to dismiss based upon alleged Congressional ratification, determined that 

Congress had not ratified GSENM. 

As the court explained, “Courts have been hesitant to find ratification where there is no 

explicit language or deliberate congressional action in support of the official action.”77  The court 

concluded that the Exchange Act did not ratify GSENM and “was not dependent upon the 

                                                 
74 Plaintiffs’ Response Brief, p.9–10; Memorandum Decision and Order (“Ratification Ruling”), 

ECF Dkt 128 in Utah Ass’n of Counties v. Bush, Case No. 2:97-cv-00479 (D. Utah Aug. 12, 

1999), attached as Exhibit 1. 

75 Pub. L. No. 105–335, 112 Stat. 3139 (1998) 

76 Ratification Ruling, p.15–17. 

77 Id. at 23. 
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creation” of GSENM.78  Instead, the court found persuasive the arguments that “the Exchange 

Act’s main purpose was to mitigate the effects of [GSENM], rather than to ratify.”79  Because the 

Exchange Act addressed “an issue unresolved for over six decades” and was a “resolution on the 

coat-tails of a controversial presidential proclamation,” the court was “not persuaded that 

Congress intended to ratify creation of [GSENM] through passage of the Utah Lands Exchange 

Act.”80  Based upon the reasoning of the district court’s memorandum decision, which 

Intervenors incorporate herein by reference, Congress has not ratified GSENM’s original 

boundaries. 

IV. The Balance Of Competing Interests In The Federal Lands Is Relevant To The 

Court’s Analysis. 

Intervenors’ arguments regarding the Modifying Proclamations’ effects on competing 

interests in the public lands are properly before the Court in connection with Plaintiffs’ motion to 

dismiss.  Plaintiffs denigrate the State’s policy arguments81 while advancing their own policy 

preferences.82  Although Plaintiffs claim that these arguments and analyses are “irrelevant” to 

their claims, Plaintiffs’ complaint references arguments and analyses asserting contrary policy 

arguments, including allegations that GSENM draws in visitors,83 that monument resources will 

                                                 
78 Id. at 31. 

79 Id. 

80 Id.  The court also found unpersuasive the allegations that other congressional actions, 

including border adjustments in the Automobile National Heritage Area Act of 1998, H.R. 3910, 

112 Stat. 3247 (1998) and appropriations in 1998 and 1999, ratified GSENM’s creation.  Id. at 

28–31, 32–33. 

81 Plaintiffs’ Response Brief, p.10–13. 

82 See e.g., Plaintiffs’ Response Brief, p.11 (citing TWS’s complaint alleging that monument 

designations protect sensitive resources). 

83 See Complaint, ¶ 8, ECF Dkt. No. 1 in case no. 1:17-cv-2587 (Dec. 4, 2017). 
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be destroyed,84 and that the original GSENM reservation complied with the Antiquities Act.85  

Plaintiffs’ amici also addressed these policy matters in great detail in their briefing, arguing, 

among other things, that the national monuments fostered recreation and research and provided 

economic opportunities for nearby communities86 and that local voices were ignored in declaring 

the modified monument boundaries.87  Intervenors’ policy arguments not only support 

Intervenors’ interest in these proceedings and respond directly to issues raised by Plaintiffs’ 

amici, but also inform the Court of the context in which the Modifying Proclamations were 

issued and the effect the various monument proclamations have on Intervenors and others.  

Given that these issues were raised by the pleadings and expressly addressed by amici filings, 

Intervenors have the right, and opportunity, to address such issues and they are properly before 

the Court. 

Regardless, the Antiquities Act grants to the President discretion to determine whether a 

reservation is necessary to protect national monument objects and, if so, the smallest area 

necessary to properly care for and manage such objects.  The President exercised his discretion 

in a manner that provides more protection to the monument resources and that addressed local 

concerns regarding the monument reservation.  Although the parties advance different policy 

                                                 
84 Complaint, ¶ 9. 

85 Complaint, ¶ 73. 

86 See Amicus Curiae Brief of the States of Washington, California, Hawaii, Maine, Maryland, 

New Mexico, New York, Oregon, Rhode Island, and Vermont, and the Commonwealth of 

Massachusetts in Support of Plaintiffs’ Opposition to Federal Defendants’ Motion to Dismiss, 

p.19–25, ECF Dkt. No. 74 in Case No. 1:17-cv-02587 (Nov. 19, 2018). 

87 See Amicus Brief of Local Elected Officials in Support of Plaintiffs’ Opposition to 

Defendants’ Motion to Dismiss, passim, ECF Dkt. No. 69–1 in Case No. 1:17-cv-02587 (Nov. 

19, 2018).  
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arguments in support of their respective positions, they agree88 on one fundamental point:  

Congress is the body to make policy decisions, not this Court.89  This Court should not engage in 

policymaking by writing the Plaintiffs’ policy preferences into the Act and should instead defer 

to the Antiquities Act’s express language and past Presidential practice in which Congress has 

acquiesced. 

CONCLUSION 

For the foregoing reasons, the Federal Defendants’ Motion to Dismiss should be granted 

and Plaintiffs’ claims should be dismissed. 

Respectfully submitted this 15th day of March, 2019. 

                                                 
88 Plaintiffs’ Response Brief, p.13. 

89 SAS Institute, Inc., 138 S.Ct. at 1357–58 (“It is Congress’s job to enact policy and it is this 

Court’s job to follow the policy Congress has prescribed.”). 
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