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IDENTITY AND INTEREST OF AMICUS CURIAE 

The Center to Keep and Bear Arms (“CKBA”) is a project of Mountain 

States Legal Foundation (“MSLF”), a Colorado-based nonprofit, public interest 

legal foundation.  MSLF was founded in 1977 to defend the Constitution, protect 

private property rights, and advance economic liberty.  CKBA was established in 

2020 to continue MSLF’s litigation in protection of Americans’ natural and 

fundamental right to self-defense.  CKBA represents individuals and organizations 

challenging infringements on the constitutionally protected right to keep and bear 

arms.  See, e.g., Caldara v. City of Boulder, No. 20-416 (U.S., petition for writ of 

certiorari denied Nov. 16, 2020).  MSLF’s history of involvement includes filing 

amicus curiae briefs with the U.S. Supreme Court and circuit courts across the 

nation.  See, e.g., New York State Rifle & Pistol Ass’n v. Bruen, No. 21-159 (U.S. 

July 16, 2021) (representing amicus curiae CKBA); McDonald v. City of Chicago, 

561 U.S. 742 (2010) (representing amici curiae Rocky Mountain Gun Owners and 

National Association for Gun Rights); District of Columbia v. Heller, 554 U.S. 570 

(2008) (representing amicus curiae MSLF); Teter v. Connors, No. 20-15948 (9th 

Cir. Aug. 28, 2020) (representing amicus curiae MSLF).  The Court’s decision here 

has the potential to directly impact CKBA’s current clients and litigation. 
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INTRODUCTION 

Russell Fouts and Tan Miguel Tolentino are law-abiding citizens and veterans 

who seek to own billies, a type of blunt defense weapon, for the purposes of self-

defense in their homes. There can be no dispute that District of Columbia v. Heller 

would validate their right to own a handgun under such circumstances.  Here, Russell 

and Tan have simply sought to possess self-defense tools that have less lethal force 

to defend their homes because “they are less dangerous than a handgun,” and they 

wish to use the “smallest amount of force necessary.”  E.R.088, E.R.090.  But 

because these weapons have been banned by the state of California since long before 

Heller was decided, Russell and Tan are counterintuitively prohibited from owning 

or possessing them.  The result is that, perversely, Russell and Tan are forced to 

resort to more lethal options for their self-defense.  Without more, such illogic 

should be enough for this Circuit to reverse the district court.  But this Circuit should 

also reverse on the basis that the district court’s decision is contrary to the robust 

history surrounding the Second Amendment and the natural right to self-defense. 

California’s prohibition dates to a time when the state sought to ban certain 

weapons because the state viewed them as associated with criminals—not because 

the state viewed them as especially dangerous.  That ban, designed “to condemn 
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weapons common to the criminal’s arsenal,” has stood since 1917.  People v. Grubb, 

408 P.2d 100, 105 (Cal. 1965), superseded on other grounds by statute. 

According to California, a billy is “a cylindrical stick or club made of wood, 

rubber, plastic, or metal that can be used as an intermediate-force compliance tool 

or weapon.”  E.R.041.  In addition to the modern police baton, California reads its 

statute to prohibit the possession of everyday items, such as baseball bats and golf 

clubs, based on the intent of the bearer.  E.R.011.  For example, if someone carried 

a baseball bat specifically for use as a weapon, California would treat the bat as a 

prohibited billy.  Grubb, 408 P.2d at 106. 

This case presents a fortuitous opportunity for this Circuit to revisit its 

jurisprudence surrounding longstanding regulations.  While California’s ban is 

apparently longstanding—which may allow this Circuit to presume 

constitutionality—the presumption of constitutionality is rebuttable.  This Circuit 

should analyze history and tradition—as it has in other Second Amendment 

contexts—to determine whether that presumption is rebutted in individualized cases.  

Here, based on the original public meaning of the Second Amendment, informed by 

history, any presumption of constitutionality is indeed rebutted and California’s 

“longstanding” ban on the possession of billies is unconstitutional.   

Employing this method to address longstanding regulations, as this Circuit 

does in other cases, facilitates review of presumptively lawful measures and avoids 
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inadvertent rubber-stamping of centuries-old statutory prohibitions.  While 

California has broad power to make policy decisions for its residents, California 

lacks the authority to completely ban the possession of billies. 

STATEMENT OF THE CASE 

I.  HISTORICAL BACKGROUND 

“A well regulated Militia, being necessary to the security of a free State, the 

right of the people to keep and bear Arms, shall not be infringed.”  U.S. CONST. 

AMEND. II. 

Ratified in 1791, the Second Amendment, and the natural rights it protects, 

server as cornerstones of our Founding.  JOSEPH STORY, COMMENTARIES ON THE 

CONSTITUTION 3 § 1890 (“The right of the citizens to keep and bear arms has justly 

been considered, as the palladium of the liberties of a republic . . . .”).  The Founders’ 

belief that natural rights are inherent in all people served as the basis for the 

Revolution and the formation of our Republic.  See THE DECLARATION OF 

INDEPENDENCE PARA. 2 (U.S. 1776) (“WE hold these truths to be self-evident, that 

all Men are created equal, that they are endowed by their Creator with certain 

unalienable Rights, that among these are Life, Liberty and the pursuit of 

Happiness.”) (emphasis added); Cotting v. Godard, 183 U.S. 79, 107 (1901) (“[I]t is 

always safe to read the letter of the Constitution in the spirit of the Declaration of 

Independence.”). 

Case: 21-56039, 11/30/2021, ID: 12301869, DktEntry: 11, Page 14 of 43



 

5 

When considering the Bill of Rights, the colonies-turned-states were aware of 

the dangers of unchecked government and what was required to successfully repel 

one.  From suffering financial oppression through egregious taxation,2 to political 

oppression revoking colonial self-governance,3 to the attempted disarmament of the 

colonies in the 1760s and 1770s culminating in Lexington, Concord, and the Shot 

Heard ‘Round the World, the Framers were all too familiar with the importance of 

individual ownership of Arms.  See David B. Kopel, How the British Gun Control 

Program Precipitated the American Revolution, 6 CHARLESTON L. REV. 283, 286 

(2012). 

Empowered by their knowledge of the English common law, and the 

immediate experience of the American Revolution, the Framers drafted, and the 

states ratified, the Second Amendment to ensure that no government could 

unilaterally eliminate individuals’ right to keep and bear Arms for self-defense. 

While many associate the Second Amendment solely with firearms, it protects 

other Arms.  See TIMOTHY CUNNINGHAM, A NEW AND COMPLETE LAW DICTIONARY 

174 (Vol. 1 1771) (hereinafter, “CUNNINGHAM DICTIONARY”) (defining “arms” as 

“any thing a that a man wears for his defence, or takes into his hands, or useth in 

 
2  See, e.g., Sugar Act of 1764, 4 GEO. III, c. 15 (taxing sugar); Stamp Act of 

1765, 5 GEO. III, c. 12 (taxing paper). 
3  See, e.g., The New York Restraining Act of 1767, 7 GEO. III, c. 59 (suspending 

colonial self-governance in New York); The Intolerable Acts of 1774, 14 GEO. III, 

c. 19, 39, 45, 54 (series of acts revoking colonial self-governance in Massachusetts). 
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wrath to cast at or strike another.”).  The Framers drew much of their inspiration 

from English common law tenets, which were created when bows, blades, and blunt 

instruments were the most commonly owned Arms.  The history of the Second 

Amendment is focused the individual ownership of a wide variety of Arms and the 

natural right of self-defense. 

II.  STATUTORY BACKGROUND 

In 1917, more than 125 years after the Second Amendment was ratified, 

California passed its initial prohibition on billies, which prohibition was eventually 

recodified as the current California Penal Code § 22210.  See E.R.009 n.2.   

Starting in the late 19th century, a billy, which is “basically just a stick with 

[no] handle,” was part of the first police departments’ standard issued gear.  E.R.024 

(alterations in original).  These clubs were regularly carried by policemen until the 

1970s, when the billy was replaced by modern batons.  Id. 

In contraposition to law enforcement’s use of billies, California prohibited 

civilian possession of billies in 1917 to “condemn weapons common to the 

criminal’s arsenal; it meant as well ‘to outlaw instruments which are ordinarily used 

for criminal and unlawful purposes.’”  Grubb, 408 P.2d at 105 (quoting People v. 

Canales, 55 P.2d 289, 290 (Cal. Dist. Ct. App. 1936); People v. Mulherin, 35 P.2d 

174, 175 (Cal. Dist. Ct. App. 1934)). Historically, California treated billies as “the 

type of tool that a brawl fighter or a cowardly assassin would resort to using, 
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designed for silent attacks, not a weapon that would commonly be used by a good 

citizen.”  People v. Liscotti, 219 Cal. App. 4th Supp. 1, 5 (2013). 

Shortly after the bans of the early 20th Century, billies started to fall out of 

use, even by criminal elements.  E.R.024 n.24 (citing Chicago Police Discard Time 

Honored Billy, CHICAGO TRIBUNE (1927) (“Nowadays, the rowdies and crooks carry 

pistols, in their pockets and machine guns in their high powered cars.”)).  Today, 

“the instrument or weapon that is commonly known as a ‘billy’ . . . [has] gone out 

of style.”  E.R.010.  Blunt instruments, and other items meeting California’s broad 

definition of a billy, such as baseball bats, golf clubs, and pieces of lumber, however, 

are commonly owned across the state. 

Despite billies’ disuse, and the technological developments of other 

constitutionally protected arms, California’s ban on billies remains on the books and 

“California still prosecutes cases of billy possession under § 22210.”  Id. 

III.  PROCEDURAL BACKGROUND 

Plaintiffs Russell Fouts and Tan Miguel Tolentino are law-abiding citizens 

and veterans who wish to possess billies for self-defense in the home and for other 

lawful purposes.  E.R.066, E.R.069.  Plaintiffs filed suit against California Attorney 

General Rob Bonta challenging the constitutionality of California Penal Code 

§ 22210.  E.R.009. 
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The district court granted Defendant’s motion for summary judgment stating 

that California’s prohibition on “billies” is longstanding and, under Ninth Circuit 

precedent, a challenge to a longstanding regulation must fail at the first step of the 

Circuit’s two-step inquiry.  See E.R.035–36. 

Plaintiffs appeal, seeking reversal of the holding Section 22210 is 

constitutionally sound and asks this Circuit to recognize that the statute violates 

their, and all California residents’, Second Amendment protected rights.  Appellants’ 

Opening Brief, ECF No. 4, at 1; E.R.083.  Amicus curiae CKBA requests this Court 

take this opportunity to establish that the existence of a longstanding regulation 

creates a rebuttable presumption of constitutionality, and that said presumption is 

readily rebutted with respect to billies. 
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SUMMARY OF THE ARGUMENT 

In 2008, the Supreme Court undertook its first major examination of the 

Second Amendment in District of Columbia v. Heller.  554 U.S. 570, 626 (2008) 

(“[W]e do not undertake an exhaustive historical analysis today of the full scope of 

the Second Amendment . . . .”).  In analyzing the extent of the Second Amendment’s 

protections, the Court identified, but did not expound upon, a non-exhaustive list of 

“presumptively lawful regulatory measures . . . .”  Id. at 626–27, 627 n.26.  This 

single sentence, and accompanying footnote, has caused significant disagreement 

among the circuits.  See United States v. Marzzarella, 614 F.3d 85, 91 (3d Cir. 2010) 

(discussing two possible readings of the phrase “presumptively lawful”); see also, 

infra, Argument, Section I, at 15–16. 

This Circuit does not merely presume the constitutionality of longstanding 

regulations impacting the Second Amendment, but rather treats them as conclusively 

established.  E.R.019.  This approach improperly fails to consider that such 

“longstanding” regulations, particularly when they post-date 1791, are actually 

longstanding infringements on conduct—or Arms—protected by the Second 

Amendment. 

Heller’s treatment of “longstanding regulations” is best read to establish that 

certain regulations may be presumed constitutional, but the presumption can be 

rebutted.  This approach is both textually accurate and, given the paucity of Second 
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Amendment litigation early in this Nation’s history, a sound judicial protection 

against errant surrender to an argument that “that’s the way it has always been done.” 

Here, the presumption of constitutionality of California’s prohibition on 

billies can be—and indeed is—rebutted by looking to the original public meaning of 

the Second Amendment.  Based on the Amendment’s text, as well as the history and 

tradition surrounding blunt weapons, the Second Amendment’s protections extend 

to billies and other blunt self-defense Arms.  Accordingly, the lower court should 

have proceeded to evaluate whether California’s complete prohibition on the 

possession of billies violated Plaintiffs’ Second Amendment protected rights. 

Even under this Circuit’s two-step inquiry, this Circuit should inform its scope 

analysis under step one by looking to history, as it regularly does, and allow that 

analysis to rebut a presumption of constitutionality.  Further, the Circuit should 

proceed to the second step of its two-step inquiry because billies, and other blunt 

self-defense weapons, cannot be said to be both dangerous and unusual.  
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ARGUMENT 

I.  WHILE LONGSTANDING REGULATIONS MAY BE PRESUMED 

CONSTITUTIONAL, THAT PRESUMPTION IS REBUTTABLE 

 

While certain longstanding regulations may be presumed to be constitutional, 

the plain text and meaning of the Heller opinion demonstrate that such presumption 

must be rebuttable.  See Heller, 554 U.S. at 627 n.26 (“We identify these 

presumptively lawful regulatory measures . . . .”) (emphasis added); see also 

Binderup v. Atty. General United States of America, 836 F.3d 336, 350 (3d Cir. 

2016) (“Unless flagged as irrebuttable, presumptions are rebuttable.”) (citing United 

States v. Barton, 633 F.3d 168, 173 (3d Cir. 2011) (subsequent history omitted); 

United States v. Williams, 616 F.3d 685, 692 (7th Cir. 2010)).  This Circuit should 

therefore revisit its precedent that the presumption of constitutionality is not 

rebuttable.  See E.R.017 (“Similarly, we may uphold a law without further analysis 

if it falls within the ‘presumptively lawful regulatory measures’ that Heller 

identified.”) (quoting Young v. Hawaii, 992 F.3d 765, 783 (9th Cir. 2021)). 

The Court in Heller did not “undertake an exhaustive historical analysis” of 

the Second Amendment.  Heller, 554 U.S. at 626.  As part of its purposefully limited 

analysis, the Court identified a non-exhaustive list of “longstanding prohibitions” 

that the Court did not intend to disturb at the time.  Id. at 626–27.  Circuit courts 

have since disagreed as to both the extent of that list, as well as the meaning of 

“presumptively lawful.” 
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This Circuit has adopted a conclusivity approach—if a regulatory measure is 

longstanding, then courts in this Circuit end their analysis there, determining that the 

subject of the regulation falls outside the scope of the Second Amendment’s 

protections and the regulation is constitutional.  See E.R.017; Young, 992 F.3d at 

783.  In other words, this Circuit has treated longstanding regulatory measures as 

conclusively constitutional, not presumptively constitutional.  This approach does 

not comport with the language of the Heller opinion, the technical legal meaning of 

“presumption” in other areas of law, nor the Supreme Court’s treatment of the term 

in the context of other constitutional issues.  See David B. Kopel & Joseph G.S. 

Greenlee, The Federal Circuits’ Second Amendment Doctrines, 61 ST. LOUIS U. L.J. 

193, 216 (2017) (“To treat Heller’s presumptions as irrebuttable would negate the 

Second Amendment . . . .”) (citation omitted). 

First, a pure textual analysis reveals that presumptions are subject to rebuttal.  

See Presumption, MERRIAM-WEBSTER, https://www.merriam-

webster.com/dictionary/presumption (last visited Nov. 29, 2021) (defining 

“presumption,” in part, as “a legal inference as to the existence or truth of a fact not 

certainly known that is drawn from the known or proved existence of some other 

fact”) (emphasis added); Presumption, MACMILLIAN DICTIONARY, 

https://www.macmillandictionary.com/us/dictionary/american/presumption (last 

visited Nov. 29, 2021) (defining “presumption,” in part, as “the belief that something 
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is true because no one has proved that it is not”) (emphasis added); Presumption, 

CAMBRIDGE DICTIONARY, 

https://dictionary.cambridge.org/us/dictionary/english/presumption (last visited 

Nov. 29, 2021) (defining presumption, in part, as “a belief that something is true 

because it is likely, although not certain[]”).  This has been the case for our entire 

history as a nation.  SAMUEL JOHNSON, DICTIONARY OF THE ENGLISH LANGUAGE 378 

(6th ed. 1785) (defining “presumption,” in part as a “supposition previously 

formed”); TIMOTHY CUNNINGHAM, A NEW AND COMPLETE LAW DICTIONARY 555 

(Vol. 2 1764) (defining “presumption,” in part, as “a supposition, opinion, or belief 

previously formed”).  

Second, in addition to its plain English meaning, presumption, as a legal term 

of art most often used in the evidentiary context, regularly implies the ability to 

rebut.  See FED. R. EVID. 301 (“In a civil case, unless a federal statute or these rules 

provide otherwise, the party against whom a presumption is directed has the burden 

of producing evidence to rebut the presumption.”); Presumption, BLACK’S LAW 

DICTIONARY (11th ed. 2019) (defining “presumption,” in part, as “[s]omething that 

is thought to be true because it is highly probable,” and explaining that “[m]ost 

presumptions are rules of evidence calling for a certain result in a given case unless 

the adversely affected party overcomes it with other evidence.  A presumption shifts 

the burden of production or persuasion to the opposing party, who can then attempt 
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to overcome the presumption.”) (emphasis added); 29 AM. JUR. 2D Evidence § 195 

(2021) (stating that a “presumption is an inference that is mandatory unless 

rebutted,” as well as “unless sufficient evidence is introduced tending to rebut the 

presumed fact”); Presumptions, in general, 2 MCCORMICK ON EVID. § 342 (8th ed. 

2020) (“Certainly the description of a presumption as a rule that, at a minimum, 

shifts the burden of producing evidence is to be preferred, at least in civil cases.”) 

(emphasis added).  This also has been true for over a century.  See, e.g., JOHN D. 

LAWSON, THE LAW OF PRESUMPTIVE EVIDENCE 639 (2d ed. 1899) (“A ‘presumption’ 

is a rule of law that courts or juries shall or may draw a particular inference from a 

particular fact or from particular evidence, unless and until the truth of such 

inference is disproved.”) (emphasis added); JOHN H. WIGMORE, A STUDENTS’ 

TEXTBOOK OF THE LAW OF EVIDENCE 454 (1935) (“‘Conclusive presumptions’ or 

‘irrebuttable presumptions’ are usually mere fictions, to disguise a rule of 

substantive law . . . and when they are not fictions, they are usually repudiated by 

modern courts.”). 

Third, the Supreme Court has regularly rejected irrebuttable presumptions in 

the context of other constitutionally protected rights, such as the right to due process 

and to equal protection of law.  See Vlandis v. Kline, 412 U.S. 441, 453 (1973) 

(finding a state university’s irrebuttable presumption that a student who resides out 

of state at the time of application is presumed to live out of state for duration of their 
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studies to violate due process); Stanley v. Illinois, 405 U.S. 645, 648, 656–58 (1972) 

(finding an Illinois law that established an irrebuttable presumption that unwed 

fathers were unfit to raise their children was an unconstitutional violation of the 

father’s due process rights); Carrington v. Rash, 380 U.S. 89, 96 (1965) (finding a 

Texas law creating an irrebuttable presumption of non-residence for members of the 

military for the purposes of voting as an unconstitutional violation of the Equal 

Protection Clause of the Fourteenth Amendment). 

Fourth, a number of other circuits, including the Third, Fourth, Sixth, and 

Seventh, specifically treat Heller’s language as establishing a rebuttable 

presumption.  See Binderup, 836 F.3d at 350 (“Unless flagged as irrebuttable, 

presumptions are rebuttable.”) (citing Barton, 633 F.3d at 173 (subsequent history 

omitted); Williams, 616 F.3d at 692)); Marzzarella¸ 614 F.3d at 92 n.8 (reasoning 

that treating Heller’s presumptions as irrebuttable would allow complete bans on 

those listed longstanding regulatory measures—which is “untenable under Heller”); 

Hirschfeld v. Bureau of Alcohol, Firearms, Tobacco & Explosives, 5 F.4th 407, 418 

(4th Cir. 2021), as amended (July 15, 2021) (“We do not, however, read the word 

‘longstanding’ in Heller as a standalone exception to the Second Amendment . . . . 

Heller’s historical, textual, and structural analysis counsels against creating a 

freestanding category of laws exempt from Second Amendment scrutiny based 

solely on how long similar laws have existed.”); Tyler v. Hillsdale Cty. Sheriff’s 
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Dep’t, 837 F.3d 678, 687 (6th Cir. 2016) (“Heller only established a presumption 

that such bans were lawful; it did not invite courts onto an analytical off-ramp to 

avoid constitutional analysis.”); Williams, 616 F.3d at 692 (“Heller referred to felon 

disarmament bans only as ‘presumptively lawful,’ which, by implication, means that 

there must exist the possibility that the ban could be unconstitutional in the face of 

an as-applied challenge.”). 

Finally, while the Ninth Circuit is not alone in its treatment of the 

presumption, a number of judges—including some in this Circuit—have noted the 

problem with this Circuit’s adopted approach.  See Pena v. Lindley, 898 F.3d 969, 

1006 (9th Cir. 2018) (Bybee, J., concurring in part) (“I think that the most natural 

reading of ‘presumptively lawful’ is exactly what it says: a law within the 

enumerated categories carries a presumption of lawfulness.  But it must be a 

presumption that is subject to rebuttal.”); Teixeira v. Cty. of Alameda, 873 F.3d 670, 

692 (9th Cir. 2017) (Tallman, J., concurring in part) (“Nevertheless, even if we found 

that the ordinance fell within the Heller categories and was ‘presumptively lawful,’ 

that presumption is subject to rebuttal.”); Bonidy v. U.S. Postal Serv., 790 F.3d 1121, 

1137 (10th Cir. 2015) (Tymkovich, J., concurring in part) (considering whether 

plaintiff had rebutted the presumption of constitutionality as to a challenged 

sensitive place restriction). 
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Overall, the wealth of evidence indicates that Heller’s presumption of 

constitutionality must be rebuttable.  The plain meaning of “presumption,” the 

technical usage in other areas of law, the Supreme Court’s treatment of the term in 

other constitutional cases, and persuasive authority all indicate that “presumption” 

implies a rebuttable assumption that can be overcome.  Accordingly, this Circuit 

should take this opportunity to review its precedent and treat any presumptively 

constitutional “longstanding regulatory measures” as subject to rebuttal by 

individualized inquiry, rather than as conclusively constitutional. 

II. ANY PRESUMPTION OF CONSTITUTIONALITY AS TO 

CALIFORNIA’S PROHIBITION ON BILLIES IS REBUTTED BY 

THE ORIGINAL PUBLIC MEANING OF THE SECOND 

AMENDMENT 

 

Even if California’s ban on billies may be deemed longstanding, the 

presumption is rebutted by the original public meaning of the Second Amendment. 

A.  The Plain Meaning of the Second Amendment Protects a Variety 

of Arms, Including Billies and Other Blunt Self-Defense Weapons 

 

The text of the Second Amendment, as informed by its historical landscape, 

protects all manner of Arms, including the billies and other blunt weapons banned 

by the state of California. 

In Heller, the Supreme Court first looked to the text of the Second 

Amendment in order to determine the scope of the right, as protected.  Heller, 554 

U.S. at 576–600.  The Supreme Court recognized that, in addition to a pure textual 

Case: 21-56039, 11/30/2021, ID: 12301869, DktEntry: 11, Page 27 of 43



 

18 

analysis, looking to the historical landscape is necessary because “the Second 

Amendment was not intended to lay down a ‘novel principl[e]’ but rather codified a 

right ‘inherited from our English ancestors . . . .’”  Id. at 599 (alterations in original) 

(citing Robertson v. Baldwin, 165 U.S. 275, 281 (1897)). 

This Circuit also regularly looks to history in order to ascertain the scope of 

the Second Amendment’s protections.  See, e.g., Young, 992 F.3d at 785 (“We begin 

with a review of the historical record, starting with the English tradition, and then 

review the Colonial era and the post-Second Amendment era.”); Teixeira, 873 F.3d 

at 686 (looking to “both earlier English law and American law at the time the Second 

Amendment was adopted”); United States v. Chovan, 735 F.3d 1127, 1133 (9th Cir. 

2013) (“[D]etermining the scope of the Second Amendment’s protections requires a 

textual and historical analysis of the amendment.”) (citation omitted).  Accordingly, 

in determining if a presumption of constitutionality is rebutted in this case, this 

Circuit should look to text and history to ascertain the scope of the Second 

Amendment’s protections and whether billies fall within that scope. 

First, the term “Arms,” as used in the Second Amendment, bears a broad 

meaning that includes blunt weapons, such as the billies at issue in this case.  

Dictionaries contemporaneous to the Second Amendment’s adoption are 

informative to discern its original public meaning.  See Heller, 554 U.S. at 581 

(employing this same analysis).  A widely-used legal dictionary from the 1770s 
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defined “Arms” as “any thing that a man wears for his defence, or takes into his 

hands, or useth in wrath to cast at or strike another.”  CUNNINGHAM DICTIONARY 

174.  Additionally, one of the most influential dictionaries of the English language 

defined “Arms” as “[w]eapons of offence, or armour of defense.”  SAMUEL JOHNSON, 

DICTIONARY OF THE ENGLISH LANGUAGE 106 (4th ed. 1773).  These definitions cast 

no doubt that blunt weapons—including billies—land firmly within the definition of 

Arms.  See Heller, 554 U.S. at 581–82 (relying on the same to adopt a broad 

construction of the word “Arms”). 

Second, courts, including the U.S. Supreme Court, have recognized this broad 

definition of the term “Arms,” including billies’ inclusion within that protection.  

See, e.g., Caetano v. Massachusetts, 577 U.S. 411, 411 (2016) (“The [Supreme] 

Court has held that ‘the Second Amendment extends, prima facie, to all instruments 

that constitute bearable arms, even those that were not in existence at the time of the 

founding . . . .’”) (quoting Heller, 554 U.S. at 582); Ramirez v. Commonwealth, 94 

N.E.3d 809, 815 (Mass. 2018) (“[S]tun guns are ‘arms’ within the protection of the 

Second Amendment.”); State v. DeCiccio, 105 A.3d 165, 201 (Conn. 2014) (finding 

that “the police baton that the defendant had in his vehicle” is protected within the 

scope of the Second Amendment); State v. Kessler, 614 P.2d 94, 100 (Or. 1980) 

(finding that “[t]he club is an effective, hand-carried weapon which cannot logically 

be excluded from [the] term [Arms]” under the Oregon Constitution).  Blunt 
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instruments have a robust history of use sufficient to demonstrate that public 

understanding of the word “Arms” included those instruments at the time the Second 

Amendment was drafted, adopted, and ratified—and continues to include them now.  

See Kessler, 614 P.2d at 100 (“The club is considered the first personal weapon 

fashioned by humans.”) (citing OLIVER F.G. HOGG, CLUBS TO CANNON: WARFARE 

& WEAPONS BEFORE THE INTRODUCTION OF GUNPOWDER 19 (1968)). 

Blunt weapons, such as the billies of 1917, and even the modern evolution of 

a club such as the police baton, fit within this broad definition of Arms.  Accordingly, 

the billies and other blunt instruments at issue in this matter are protected Arms 

within the original public meaning of the Second Amendment—thereby rebutting 

the presumption of constitutionality of California’s regulation. 

B.  Neither Historical nor Traditional Regulation of Blunt Weapons 

Lend any Support to California’s Billy Ban 

 

Looking to the periods immediately before and after the ratification of the 

Second Amendment, there are no analogous regulations that California can point to 

in order to support the presumption of constitutionality of their ban on billies and 

blunt weapons.  Whether this Circuit looks to our colonial history, or our early 

Republic, there are no analogous historical or traditional regulations to California’s 

complete prohibition on a particular category of blunt weapons.  Accordingly, any 

presumption of constitutionality is overcome. 
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First, beyond basic sense, there is evidence that blunt instruments were 

prevalent in our early history and were often used as weapons of offense or tools of 

defense.  One famous example of the prevalence of blunt weapons—and the 

recognition of their legality by our forefathers—is the Boston Massacre.  On March 

5, 1770, a conflict broke out between British soldiers stationed in the Massachusetts 

Bay Colony and residents of Boston that ultimately resulted in the British soldiers 

firing upon a crowd of colonists.  ERIC HINDERAKER, BOSTON’S MASSACRE 10–12 

(2017).  Contemporaneous accounts of the Massacre, in which British soldiers killed 

five colonists, describe the prevalence and use of clubs and sticks on both sides of 

the conflict.  James Bodwin, Joseph Warren, & Samuel Pemberton, A Short 

Narrative of the Horrid Massacre in Boston, Perpetrated in the Evening of the Fifth 

Day of March, 1770, at 3–5, 9 (Boston Mar. 12, 1770), available at 

https://quod.lib.umich.edu/e/evans/N09071.0001.001?rgn=main;view=fulltext.  

Moreover, for a time after the conflict, British soldiers were ordered to stop “any of 

the inhabitants of the town . . . with arms, clubs or any other warlike weapons, more 

than two, being assembled together, to order them to stop, and ask them their 

business, and where they were going; if they refused to stop, or tell them their 

business or seperate [sic] themselves, to stop them with their firelocks . . . .”  Id. at 

49.  While today such an unprovoked attack on citizens without due process would 

unquestionably violate our constitutional principles, the existence of this temporary 
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prohibition indicates that, generally, both British soldiers and colonists understood 

that blunt instruments were commonly possessed as Arms during our Colonial Era. 

Moreover, Robert Treat Paine, a well-known American attorney who led the 

prosecution of the British soldiers for murder, noted that “because of the well-known 

abuses by the Redcoats against the citizens of Boston, ‘the most peaceable among 

us had . . . found it necessary to arm themselves with heavy Walking Sticks or 

Weapons of Defense when they went abroad.’”  NICHOLAS J. JOHNSON, ET AL., 

FIREARMS LAW AND THE SECOND AMENDMENT 218 (3d ed. 2021).  In response, John 

Adams, one counsel for the defense, “acknowledged that the Bostonians had a right 

to be armed for self-defense against the soldiers: ‘Here every private person is 

authorized to arm himself, and on the strength of this authority, I do not deny the 

inhabitants had a right to arm themselves at that time, for their defence, not for 

offence.’”  Id. (citing John Adams, 3 LEGAL PAPERS OF JOHN ADAMS 149, 248 (L. 

Kinvin Wroth & Hiller B. Zobel eds., 1965)).  Samuel Adams, the cousin of John 

Adams, wrote an essay about Crispus Attucks, a free black man killed in the 

massacre.  Id.  In it, Samuel Adams wrote: “It may be supposed that he had as good 

right, by the law of the land, to carry a stick for his own and his neighbor’s defence, 

in a time of danger, as the Soldier who shot him had, to be arm’d with musquet and 

ball, for the defence of himself and his friend the Centinel.”  Id. (quoting 2 THE 

WRITINGS OF SAMUEL ADAMS 119 (Harry Alonzo Cushing ed., 1904)).  The Boston 
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Massacre, one of the best documented conflicts leading up to the Revolution, 

evidences not only that clubs, canes, and sticks were common in the Colonial Era, 

but that colonists, the British, and some of our Founding Fathers, recognized their 

utility and use as effective self-defense weapons. 

Second, despite the prevalence of blunt weapons in our early history, there do 

not appear to be any historical or traditional laws broadly prohibiting their 

possession.  One law, enacted by the Massachusetts Bay Colony in 1751, authorized 

officers to seize “any persons to the number of twelve or more, being armed with 

clubs or other weapons” that were “unlawfully, riotously, or tumultuously 

assembled,” if those persons did not disperse on order.  An Act for Preventing and 

Suppressing of Riots, Routs and Unlawful Assemblies, ch. 12, § 1, 1749–51 MASS. 

ACTS 339 (1751).  Interestingly, following Shays’ Rebellion in September 1786, the 

now-state of Massachusetts enacted a very similar prohibition aimed at “the 

preventing of routs, riots, and tumultuous assemblies,” which allowed a “Justice of 

the Peace, Sheriff or Deputy-Sheriff” to seize “any persons to the number of twelve, 

or more, being armed with clubs or other weapons,” if those persons failed to 

disperse within an hour of being read Massachusetts’ Riot Act.  An Act to Prevent 

Routs, Riots, and Tumultuous Assemblies, and the Evil Consequences Thereof, § 1, 

1786 MASS. SESS. LAWS.  Notably, both of these statutes imply that civilians could 

lawfully possess clubs, but merely prevented them from bearing those clubs when 
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assembled in a riotous manner—a regulation on the manner of carry, not on mere 

possession. 

Similarly, the states of Maryland and New Jersey did not prohibit the 

possession of blunt weapons but considered them a factor for criminal sentencing 

enhancement when used in furtherance of other crimes.  See An Act to Describe, 

Apprehend and Punish Disorderly Persons, § 2 (N.J. 1799) (“[I]f any person shall 

be apprehended . . . [having] upon him or her any pistol, hanger, cutlass, bludgeon, 

or other offensive weapon, with intent to assault any person . . . then he or she shall 

be deemed and adjudged to be a disorderly person.”);  An Act Concerning Crimes 

and Punishments, ch. 138, § 4, 1809 MD. LAWS 580 (“If any person shall be 

apprehended . . . [having] upon him or her any pistol, hanger, cutlass, bludgeon, or 

other offensive weapon, with intent feloniously to assault any person . . . such person 

shall be a deemed a rogue and vagabond, and . . . shall be sentenced to undergo a 

confinement . . . for a period of time not less than three months nor more than two 

years.”).  Again, these restrictions did not restrict individuals’ ability to possess blunt 

weapons, but rather, demonstrate that legislatures were aware of civilian ownership 

of clubs and considered that when drafting criminal laws. 

In fact, the only readily ascertainable laws from our history that actually 

prohibit the possession of clubs were specifically aimed at slaves or minority ethnic 
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groups.4  During the Colonial Era, for example, North Carolina ordered that “no 

slave shall go armed with Gun, Sword, Club, or other Weapon” unless by his owner’s 

permission for hunting purposes.  An Act Concerning Servants and Slaves, ch. 24, 

§ 40, 1741 N.C. SESS. LAWS 158 (1741).  During our early Republic, several states 

passed similar prohibitions.  See An Act to Reduce into one, the Several Acts 

Concerning Slaves, Free Negroes, and Mulattoes, § 8 (Vir. 1792) (“No negro or 

mulatto whatsoever shall keep or carry any gun, powder, shot, club, or other weapon 

whatsoever, offensive or defensive . . . .”); An Act for the Trial of Negroes, ch. 43, 

§ 6, 1797 DEL. LAWS 140 (“[I]f any Negro or Mulatto slave shall presume to carry 

any guns, swords, pistols, fowling pieces, clubs, or other arms and weapons 

whatsoever, without his master’s special license for the same . . . he shall be whipped 

with twenty-one lashes, upon his bare back.”); 1798 KY. ACTS 106, § 5 (“No negro, 

mulatto, or Indian whatsoever, shall keep or carry any gun, powder, shot, club, or 

other weapon whatsoever, offensive or defensive . . . .”).  These laws were clearly a 

violation of the natural rights of those slaves and minority ethnic groups when 

passed, and today would certainly be struck down under the Equal Protection Clause 

 
4  There were Founding Era statutes that prohibited certain, dangerous 

individuals from possessing any Arms, which may have included blunt weapons.  

See Act of Feb. 16, 1787, ch. 6, 1787 MASS. ACTS 555 (In response to the Shays’ 

Rebellion, Massachusetts enacted a law prohibiting individuals “who have been or 

may be guilty of Treason, or giving Aid or Support to the present Rebellion,” from 

possessing Arms).  Those prohibitions are irrelevant here, where Plaintiffs are 

peaceable citizens and California’s prohibition applies to anyone within the state. 
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of the Fourteenth Amendment.  Moreover, these blatantly discriminatory historical 

statutes cannot be used by California to maintain the presumption of constitutionality 

on their complete ban on billies by all people in the state. 

Overall, despite the prevalence and use of blunt weapons as Arms, there is no 

historical or traditional law or prohibition analogous to California’s complete ban on 

the mere ownership or possession of billies, or possession of other blunt weapons 

with a certain intent.  Accordingly, based on the text of the Second Amendment, as 

well as the historical and traditional context and treatment, this Circuit should deem 

the presumption of constitutionality as to California’s longstanding regulatory 

measure to be rebutted.5 

III.  THE SCOPE OF THE SECOND AMENDMENT COVERS BILLIES, 

THUS MOVING THIS COURT’S INQUIRY TO STEP TWO 

 

Regardless of whether this Circuit focuses solely on the original public 

meaning of the Second Amendment, as laid out above, or applies this Circuit’s oft-

used two-step inquiry, the presumption of constitutionality as to California’s 

prohibition on billies is rebutted.  If this Circuit, however, employs the two-step 

 
5   If this Circuit chooses to apply the test established by the Supreme Court in 

both Heller and McDonald, this Circuit’s inquiry can end here, given the historical 

scope of the Second Amendment protects billies, and other blunt weapons, and that 

there is no historical or traditional analogue to California’s complete prohibition of 

those same weapons.  See, e.g., Heller v. District of Columbia, 670 F.3d 1244, 1271 

(D.C. Cir. 2011) (Kavanaugh, J., dissenting) (“Heller and McDonald leave little 

doubt that courts are to assess gun bans and regulations based on text, history, and 

tradition . . . .”). 
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approach, the Circuit should proceed beyond step one of the analysis given that not 

only is the presumption of constitutionality rebutted, as demonstrated above, but also 

that billies, and other blunt weapons, are not “dangerous and unusual.”6  See 

E.R.034–35. 

The first step of the Ninth Circuit’s two-step inquiry asks “if the challenged 

law burdens conduct protected by the Second Amendment, based on a ‘historical 

understanding of the scope of the right.’”  Silvester v. Harris, 843 F.3d 816, 821 (9th 

Cir. 2016) (quoting Heller, 554 U.S. at 625).  The historic scope of the Second 

Amendment, as demonstrated above, shows that blunt self-defense weapons, 

including the billies banned by California, are historically understood to be Second 

Amendment protected Arms.  See Young, 992 F.3d at 785 (“We begin with a review 

of the historical record, starting with the English tradition, and then review the 

Colonial era and the post-Second Amendment era.”); Teixeira, 873 F.3d at 686 

(reviewing “both earlier English law and American law at the time the Second 

Amendment was adopted”); Jackson v. City & Cty. of San Francisco, 746 F.3d 953, 

960–61 (9th Cir. 2014) (informing first step of the court’s inquiry from history). 

 
6  Plaintiff-Appellants argue that the dangerous and unusual language in dicta in 

the Heller opinion refers to a manner of carry, rather than a test to be applied to 

individual weapons.  Appellants’ Opening Brief, ECF No. 4, at 27–42.  Should this 

Circuit, however, choose to evaluate billies themselves, rather than their manner of 

carriage, Amicus CKBA maintains they cannot be found to be both dangerous and 

unusual. 
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If an object is an “Arm,” it is presumptively protected by the Second 

Amendment unless it is both dangerous and unusual.  See Heller, 554 U.S. at 626–

27 (“We think that limitation is fairly supported by the historical tradition of 

prohibiting the carrying of ‘dangerous and unusual weapons.’”) (citations omitted); 

see also Caetano, 577 U.S. at 417 (2016) (Alito, J., concurring) (“As the per curiam 

opinion recognizes, this is a conjunctive test: A weapon may not be banned unless it 

is both dangerous and unusual.”).  To evaluate “dangerous and unusual,” this Circuit 

“consider[s] whether the weapon has uniquely dangerous propensities and whether 

the weapon is commonly possessed by law-abiding citizens for lawful purposes.”  

Fyock v. Sunnyvale, 779 F.3d 991, 997 (9th Cir. 2015) (citing United States v. Henry, 

688 F.3d 637, 640 (9th Cir. 2012)). 

First, as to dangerousness, the parties in this matter have agreed that a billy 

can be dangerous.  E.R.014.  It is also evident, however, that a billy, or other blunt 

instrument, is less dangerous than a handgun, which by the Supreme Court’s 

analysis, cannot be prohibited as both “dangerous and unusual.”  Heller, 554 U.S. at 

627, 636.  Billies, thus, also cannot be said to be “uniquely dangerous.”  Fyock, 779 

F.3d at 997.  Regardless, even if billies are dangerous, this Circuit’s inquiry does not 

end there.  See Caetano, 577 U.S. at 418 (Alito, J., concurring) (reasoning 

dangerousness alone “cannot be used to identify arms that fall outside the Second 

Amendment”). 
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Second, as to unusual, California’s treatment of billies, and other blunt self-

defense weapons, demonstrates that they are not unusual.  As an initial matter, 

California’s law and argument creates a catch-22 scenario.  California state courts 

have determined that billies are not commonly possessed for lawful purposes.  See 

E.R.034.  While that may be true, it is almost certainly due to the fact that California 

criminalizes the mere possession of billies and has done so for more than a century.  

See Cal. Penal Code § 22210.  How could a resident of California possess something 

that has been banned for 104 years—even if that ban is unconstitutional—for a 

lawful purpose? 

California’s argument decidedly fails, however, because the Ninth Circuit has 

interpreted Section 22210 to criminalize the “possession of ordinarily harmless 

objects when the circumstances of possession demonstrate an immediate atmosphere 

of danger.”  Grubb, 408 P.2d at 106.  There can be no dispute that ordinarily 

harmless objects—such as golf clubs, baseball bats, and tennis rackets—are 

“typically possessed by law-abiding citizens for lawful purposes.”  See Heller, 554 

U.S. at 625; Grub, 408 P.2d at 106 (defining a modified baseball bat as a billy). 

Accordingly, billies, and other blunt self-defense weapons, cannot be said to 

be both dangerous and unusual.  See DeCiccio, 105 A.3d at 201 (“[W]e are 

persuaded that the police baton that the defendant had in his vehicle is the kind of 

weapon traditionally used by the state for public safety purposes and is neither so 
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dangerous nor so unusual as to fall outside the purview of the [S]econd 

[A]mendment's right to keep and bear arms.”).  Because of this, and the fact that 

billies fall within the scope of the Second Amendment’s protections, at minimum, 

this Circuit should proceed, or require the lower court to proceed, to the second step 

of this Circuit’s two-step inquiry and evaluate whether California’s ban violates the 

Second Amendment protected rights of Russell and Tan.7 

CONCLUSION 

This case presents this Circuit with the opportunity to revisit its test for 

evaluating certain “longstanding regulatory measures.”  Rather than merely rubber 

stamping those regulations as constitutional, this Circuit should follow the plain 

meaning of Heller, and other circuit courts, and treat the presumption of 

constitutionality as to longstanding regulations as rebuttable.  And here, this Circuit 

can conclude, based on the historical scope of the Second Amendment, as well as 

the historical and traditional treatment of blunt weapons, that the presumption of 

constitutionality is indeed rebutted. 

 

 

 

 

 

 
7  Plaintiff-Appellants appropriately argue the process this Circuit, or the lower 

court, should undergo in step two of this Circuit’s two-step analysis in their opening 

brief.  Appellants’ Opening Brief, ECF No. 4, at 43–53. 
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