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SUMMARY*

Second Amendment

The panel affirmed in part and reversed in part the
district court's summary judgment in favor of California
Attorney General Rob Bonita in Mark Baird's civil rights
lawsuit challenging, under the Second and Fourteenth
Amendments, California's restrictions on the open carry of
firearms.

Addressing Baird's facial and as applied challenges to
California's urban open-carry ban, the panel held that
California's ban on open carry in counties with a population
greater than 200,000 is inconsistent with the Second
Amendment's right to bear arms as applied to the states
through the Fourteenth Amendment. Applying the standard
set forth in New York State Ry'Ze & Pistol ASS 'n v. Breen,597
U.S. l (2022), the historical record makes unmistakably
plain that open carry is part of this Nation's history and
tradition. It was clearly protected at the time of the Founding
and at the time of the adoption of the Fourteenth
Amendment. There is no record of any law restricting open
carry at the Founding, let alone a distinctly similar historical
regulation. California's failure to satisfy its burden to
present evidence of a relevant historical tradition of firearm
regulation is dispositive with respect to California's urban
open-carry ban.

Addressing Baird's as-applied and facial challenges to
California's licensing requirements in counties with

* This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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populations of less than 200,000, the panel concluded that
Baird waived his as-applied challenge by not contesting the
district court's dismissal in his opening brief. To the extent
that Baird facially challenged California's rural licensing
scheme, his challenge runs counter to 8ruen's indication that
shall-issue licensing regimes like the licensing that
California theoretically allows in less populous counties can
be constitutional. At least on its face, California's rural
licensing scheme is a shall-issue regime under which a
general desire for self-defense is sufficient to obtain a
permit.

Accordingly, the panel affirmed the district court's
judgment in part, reversed in part, and remanded with the
instruction to enter judgment in favor of Baird with respect
to his challenge to California's urban open-carry ban.

Concurring, Judge Lee, joined by Judge VanDyke, wrote
separately to highlight how California has apparently
resorted to subterfuge to deny its citizens their Second
Amendment rights. California insists that citizens in
counties with populations of fewer than 200,000 people can
apply for an open-carry license. Yet California admits that
it has no record of even one open-carry license being issued,
and one potential reason is that California has misled its
citizens about how to apply for an open-carry license.

Concurring in part and dissenting in part, Judge N.R.
Smith wrote that California's restrictions on open carry in
more populated counties are constitutional. First, open carry
is not conduct that is covered by the plain text of the Second
Amendment. Second, following the reasoning of Breen,
California may lawfully eliminate one manner of public
carry to protect its citizens so long as its citizens may carry
weapons in another manner that allows for self-
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defense. Because California allows concealed carry, it may
restrict open carry.
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OPINION

VANDYKE, Circuit Judge:

This case arises out of Appellant Mark Baird's civil
rights lawsuit against the Attorney General of California,
Appellee Rob Bonita. Baird is a law-abiding citizen who
wishes to openly carry a firearm in California, yet California
has banned open carry in all counties with populations
greater than 200,000. According to the most recent census,
those counties are home to roughly 95% of the state's
population. The 5% of California's population for whom
open carry is not outright banned everywhere in the state are
purportedly able to apply for a license that would allow them
to exercise their constitutional right to open carry in just their
county of residence, although their ability to secure even that
license is, on the record before us, at best unclear. Baird has
challenged California's open-carry restrictions under the
Second and Fourteenth Amendments .

Baird initially sought a preliminary injunction, which the
district court denied without analyzing Baird's likelihood of
success on the merits. This court vacated and remanded for
the district court to properly consider the likelihood of
success. Rather than address the requested preliminary
injunction on remand, the district court granted summary
judgment in favor of California, holding that the Second
Amendment does not protect Baird's desired conduct.
Appealing again, Baird argues that the district court erred as
a matter of law by incorrectly applying New York State RQ'Ze
& Pistol ASS 'n v. Breen, 597 U.S. l (2022). We agree with
Baird that California's ban on open carry in counties with a
population greater than 200,000 fails under Breen, and we
reverse the district court's grant of summary judgment on
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this issue. With respect to Baird's as-applied and facial
challenges to California's licensing requirements in counties
with populations of less than 200,000, we conclude that
Baird waived his as-applied challenge by not contesting the
district court's dismissal in his opening brief and that Baird's
facial challenge fails on the merits on the record of this case.
Accordingly, we affirm the district court's grant of summary
judgment on Baird's challenges to the licensing scheme in
counties with populations of less than 200,000. The
judgment of the district court is therefore affirmed in part
and reversed in part.

I.

For most of American history, open carry has been the
default manner of lawful carry for firearms. It remains the
norm across the country more than thirty states generally
allow open carry to this day, including states with significant
urban populations.1 Indeed, several of our Nation's largest

See Ala. Code §§ 13A-11-73, -11-75(m) (2024), Alaska Stat.
§ 11.61.220 (2024), Ariz. Rev. Stat. § 13-3102 (2024), Ark. Code Ann.
§ 5-73-120 (2024), Del. Code Ann. tit. 11, § 1441 (2024), Idaho Code
§ 18-3302 (2024), Ind. Code § 35-47-2-1 (2024), Iowa Code §§ 724.4,
.5 (2024), Kan. Stat. Ann. § 21-6302 (2024), Ky. Rev. Stat. Ann.
§237.109 (2024), La. Stat. Ann. §40:1379.3 (2024), Me. Stat. tit. 25,
§ 2001-A (2024), Miss. Code Ann. §§ 45-9-101, 97-37-1 (2024), Mont.
Code Ann. §§ 45-3-111, -8-321 (2024), Nev. Rev. Stat. § 202.3657
(2024), N.H. Rev. Stat. Ann. § 159:6 (2024), N.M. Stat. Ann. § 30-7-2
(2024), N.C. Gen. Stat. § 14-269 (2024), Ohio Rev. Code Ann. §§ 9.68,
2923.12 (2024), Okla. Stat. tit. 21, § 1289.6 (2024), 18 Pa. Cons. Stat.
§ 6106 (2024), S.D. Codified Laws § 23-7-7 (2024), Tenn. Code Ann.
§ 39-17-1307(g) (2024); Tex. Penal Code Ann. § 46.02 (2024); Utah
Code Ann. §§ 53-5a-102, 76-10-505 (2024), Vt. Stat. Ann. tit. 13, § 4003
(2024), Va. Code Ann. § 18.2-308 (2024), Wash. Rev. Code § 9.41.050
(2024), W. Va. Code § 61-7-3 (2024), Wis. Stat. §§ 66.0409, 941.23
(2024), Wyo. Stat. Ann. § 6-8-104 (2024), see also Mitch Ryan,3] Open

1
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cities and states recently returned to unlicensed open carry
by explicitly authorizing it. For example, Texas reauthorized
open carry without a license in 2021.2 Kansas likewise
transitioned back to allowing open carry without a permit in
2015.3 And other states that placed restrictions on open
carry in recent decades have also removed those burdens.4

Similarly, for the first 162 years of its history open carry
was a largely unremarkable part of daily life in California.
From 1850, when California first became a state, until the
Mulford Act of 1967, public carry of firearms in California
(open or concealed) was entirely unregulated. And when
California first deviated (or considered deviating) from this
practice, its reasons for doing so were less than morally
exemplary. The first restriction on public carry that
California contemplated was a concealed-carry ban in
1856 which was intended to apply only to "Mexicans,"
who were considered dangerous. See The Rise and Fall of
Calzfornia is' First Concealed-Carry Law, NRA Institute for

Carry States and 10 with 'Perm is5ive' Open Carry, HowStuff\1Vorks
(July 2, 2024), https://peoplehowstuffworks.com/open-carrystates.htm.

2 See Tex. Penal Code Ann. § 46.02 (2024), see also Sami Sparber,
Texans can carry handguns without a license or training starting Sept.
I, after Gov. Greb Abbott signs perm itless carry bill into law, TeX. Trib.
(June 16, 2021), https://www.texastribune.org/2021/06/16/texas-
constitutional-carry-greg-abbott/.

See Kan. Stat. Ann. § 21-6302 (2024), see also Wayne Fletcher, What
year did Kansas allow open Carr)/?, Gun Zone (June 23, 2024),
https://thegunzone.com/what-year-did-kansas-allow-open-carry/.

3

For example, Oklahoma made open carry legal in 2012. See Okla.
Stat. tit. 21, § 1289.6 (2024), see also Wayne Fletcher, When did open
carry become legal in Oklahoma?, Gun Zone (July 13, 2024),
https://thegunzone.com/when-did-open-can'y-become-legal-im
Oklahoma/.

4
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Legislative Action (Jan. 1, 2013) (citing John David
Borthwick, "THREE YEARS IN CALIFORNIA" (1857),
Roger D. McGrath, GUNFIGHTERS, HIGHWAYMEN, &
VIGILANTES: VIOLENCE on THE FRONTIER (1984)),
https://www.nrai1a.org/articles/20130101/the-rise-and-fa11-
of-califomias-Iirst-concealed-carry-law.

Eventually, in 1967 California first criminalized the
peaceful open carrying of a loaded handgun in the Mulford
Act legislation that was also tainted with racial animus.
See Mulford Act, 1967 Cal. Stat. 2459 (codified as amended
at various sections of Cal. Penal Code), Cal. Penal Code
§ 25850 (2024). Passed during a period of significant racial
unrest, the Mulford Act was a legislative response to the
Black Panther Party's activities, which included openly
carrying firearms to protest police behavior in African-
American communities. See Thaddeus Morgan, The NRA
Supported Gun Control When the Black Panthers Had the
Weapons, HISTORY (last updated May 28, 2025),
https://www.history.com/articles/black-panthers-gun-
control-nra-support-mulford-act. The catalyzing event
occurred when "30 members of the Black Panthers protested
on the steps of the California statehouse armed with .357
Magnums, l2-gauge shotguns and .45-caliber pistols and
announced, 'The time has come for Black people to arm
themselves."' ld. The California legislature disagreed and
responded by passing the Mulford Act. Id. Yet even then, it
remained legal in California to openly carry a handgun, so
long as it was unloaded. See Mulford Act, 1967 Cal. Stat.
2459.

That was the case for nearly half a century after the
Mulford Act Californians remained free to carry unloaded
handguns openly and holstered for self-defense without
penalty. That changed only when California enacted its
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urban open-carry ban barely over a decade ago in 2012. See
Cal. Penal Code § 26350 (2024). In doing so, California
joined a tiny minority of states to have adopted such severe
restrictions on open carry. In fact, California is the only state
in the Ninth Circuit that has entirely banned open carry for
the overwhelming majority of its citizens.

Today, California law nominally recognizes two
different methods by which individuals may publicly carry
firearms in the state "concealed" carry and open carry. See
id. §§ 26150, 26155. "Concealed" carry means that the
firearm is carried in a manner that is not visible to others
(e.g., hidden under a shirt), while open carry refers to the
carrying of a firearm that is "exposed" to public view (e.g.,
visible in a holster on a person's hip). Id. §§ 26150(b)(2),
26155(b)(2); see also id. § 25400(b) (noting that "[a] firearm
carried openly in a belt holster is not concealed").
Regardless of how a firearm is carried in California
concealed or openly as a general matter it is unlawful
under California law to publicly carry a firearm without a
license to do so. See id. §§ 25400(a), 25850(a), 26350(a),
see also id. §§ 25655, 26010, 26362.

To manage the issuance of public-carry licenses in the
wake of8ruen, California adopted what it now characterizes
as a "'shall-issue' licensing regime" for both concealed-
carry and open-carry licenses. Id. §§ 26l50(a), 26l55(a).
But that characterization is not entirely accurate. Although
California law establishes a number of criteria that must be
met for both concealed- and open-carry permits such as
completing a firearms course the issuance of open-carry
permits is subject to an additional set of geographic
restrictions that ban open carry altogether throughout the
state except in its most rural counties. These extreme
geographic restrictions belie the characterization of this law
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as merely a licensing regime. The reality is that no one in
California can open carry with or without a permit in the
counties where 95% of Californians live. Nor can the 95%
of Californians who live in those urban counties get any
open-carry permit at all, even to carry openly in one of
California's rural counties.

By statute, California only allows local authorities to
issue open-carry licenses in counties with a population of
less than 200,000, as measured by the most recent federal
census. See id. §§ 26l50(b)(2), 26l55(b)(2). And for the
tiny minority of Californians who live in such a county and
thus are at least theoretically able to obtain an open-carry
license, that license is void outside of the county of issuance.
See id.5

The effects of this rule are staggering. As the district
court acknowledged, California law strictly prohibits the
issuance of open-carry permits in the areas of the state where
95% of Californians live. Thirty California counties have
populations below 200,000.6 Twenty-eight counties have

In contrast, concealed-carry licenses are-subject to many other
restrictions not at issue in this case-theoretically available and valid
throughout the state. See Cal. Penal Code §§ 26l50(b)(l), 26l55(b)(l).

5

6 As the district court documented, in ascending order of population,
these counties are Alpine, Sierra, Modoc, Mono, Trinity, Mariposa, Inyo,
Plumas, Colusa, Del Norte, Glenn, Lassen, Amador, Siskiyou,
Calaveras, Tuolumne, Tehama, Lake, San Benito, Yuba, Mendocino,
Sutter, Nevada, Humboldt, Napa, Kings, Madera, Shasta, Imperial, and
El Dorado counties. Annual Estimates Qf the Resident Population for
Counties: April 1, 2020 to July 1, 2024 (CO-EST2024-POP), U.S.
Census Bureau (last visited Oct. 25, 2025),
https://www.census.gov/data/datasets/time-series/demo/popest/2020s-
counties-total.html.
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populations above 200,000. 7 Approximately 2 million
people a mere 5% of the state's population live in those
counties with populations below 200,000. The other 95%
live in counties with populations above 200,000.8 As you
might expect, the counties where open carry is flatly
prohibited include those that are home to California's largest
and most prominent cities, including Los Angeles, San
Diego, San Jose, San Francisco, Fresno, Sacramento, and
Oakland.9 See Cal. Penal Code §§ 25850, 26150, 26155,
26350. And even for the 5% of Californians who live in
counties with fewer than 200,000 people, because they can
carry openly only in the county that issues their license, at
most a license would allow them to carry openly only where
fewer than 0.5% of the state population lives.1" See Cal.
Penal Code §§ 26l50(b)(2), 26l55(b)(2).

II.

Baird is a resident of Siskiyou County, California, and a
lawful firearm owner. For several years he has sought to
lawfully open carry for self-defense throughout his home

As the district court likewise documented, in ascending order of
population, these counties are Butte, Yolo, Marin, Santa Cruz, San Luis
Obispo, Merced, Placer, Monterey, Santa Barbara, Solano, Tulare,
Sonoma, Stanislaus, San Mateo, San Joaquin, San Francisco, Ventura,
Kern, Fresno, Contra Costa, Sacramento, Alameda, Santa Clara, San
Bernardino, Riverside, Orange, San Diego, and Los Angeles counties.
See Annual Estimates of the Resident Population, supra note 6.

7

8 See supra notes 6-7.

9 See supra notes 6-7.

10 Dividing the 192,823 residents of El Dorado County (California's
largest county with a population less than 200,000) by the 39,431,263
residents of California yields the 0.5% number. See Annual Estimates of
the Resident Population, supra note 6.
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state. But California has prevented him from doing SO by
criminalizing the open carry of a handgun in urban areas of
the state whether loaded, see Cal. Penal Code § 25850, or
unloaded, see id. § 26350.11 Siskiyou County, where Baird
lives, has a population of 42,498 as measured at the last
census. See Annual Estimates of the Resident Population,
supra note 6. So Baird is among the 5% of California's
population living in a county where open carry is
theoretically allowed, but only with an open-carry license,
and even then, only in his home county. Baird alleges that
he has tried on multiple occasions to apply for an open-carry
license in Siskiyou County, but he has been candidly
"advised by the licensing authority in [his] county that no
Open Carry licenses will be issued."

In 2019, Baird filed a complaint against the California
Attorney General, challenging California's prohibition on
the open carry of firearms under the Second, Fourth, and
Fourteenth Amendments. After the Supreme Court
announced the proper standard for evaluating Second
Amendment claims in Breen, 597 U.S. l, Baird filed a
motion for a preliminary injunction, along with a Second
Amended Complaint ("Complaint"). In this operative
Complaint, Baird maintained his challenge to the urban
open-carry ban found in California Penal Code sections
25850 and 26350. Thus, although California attempts to
frame Baird's claim as only challenging a licensing
requirement, that characterization is inapt. Baird is
challenging California's regime that bans him from open
carrying in the areas of the state where 95% of the people
live and no license available in California can avoid that

II Baird does not fall within any of the very limited statutory exemptions
to prosecution.
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ban. 12 Baird also challenges California's imposition of
licensing requirements for the 5% of the state's population
who live in counties with populations less than 200,000.13

In his opening brief before this court, Baird characterizes
the question presented broadly as "[w]hether California
Penal Code sections 25850 and 26350, which criminalize the
open carriage of handguns for self-defense, violate the
Second Amendment." In his reply brief, Baird has an entire
argument heading "No Tradition of an Open Carry
Ban." And his attorney at this panel's first oral argument
repeated the same point: "There is an open carry
ban in California." See Oral Argument at 2:30, Baird v.
Eonta, 81 F.4th 1046 (2023) (No. 23-15016),
ca9.uscourts.gov/media/audio/720230629/23-l5016/. The
district court likewise recognized that Baird "contend[s] it is
unconstitutional for California to impose criminal liability
on people who carry firearms in public," and understood his
theory "as an argument that California cannot
constitutionally require people to conceal any firearms they
carry in public."

Nevertheless, despite Baird's narrowing of his complaint
and requested relief, the district court denied his motion for
a preliminary injunction. The court reasoned that Baird had
"standing to contest the state law[s] generally in a facial
challenge," but concluded that he lacked "standing to assert"
any "as-applied challenges" to local government officials'
failure to approve open-carry permit applications because he
"brought [his] case against the wrong defendant." The

12 For clarity, we refer to this policy as California's "urban open-carry
ban."

13 We refer to this policy as California's "rural licensing scheme."
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district court reached this conclusion on the grounds that
Baird sued only the California Attorney General, rather than
any statutorily designated licensing authorities (such as
county officials), and thus even a "favorable decision"
would not "redress [his] alleged injury." The district court
then dismissed Baird's as-applied challenge to California's
licensing regime. As to Baird's surviving facial claims, the
court denied the requested injunction without assessing his
likelihood of success on the merits because Baird had "not
shown the balance of harms and public interest favors a
preliminary injunction."

This court reversed. See Baird v. Banta, 81 F.4th 1036
(9th Cir. 2023). Our decision was narrow, focusing on the
district court's denial of Baird's motion for a preliminary
injunction. Id. at 1041-48. We concluded that the district
court abused its discretion when it "deliberately skipped any
analysis of' Baird's likelihood of success on the merits,
because the likelihood-of-success factor can "sharply tilt[]"
the court's assessment of other preliminary-injunction
factors. Id. at 1042, 1044. We thus remanded the case to the
district court, ordering the district judge to apply the
framework set forth in Breen and "expeditiously" assess the
merits of Baird's Second Amendment challenge. Id. at
1046-47.

On remand, the district court addressed Baird's Second
Amendment claims by bypassing Baird's request for a
preliminary injunction and granting the government's
motion for summary judgment. The district court denied
Baird's cross-motion for summary judgment on the merits
and denied Baird's motion for a preliminary injunction as
moot. The district court concluded that Baird's as-applied
challenges to California's licensing regime remained
dismissed because Baird had declined to amend his
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complaint to add any licensing officials or other local
government defendants. With respect to Baird's facial
challenge, the district court concluded that Baird's claims
failed on the merits.

Although the district court acknowledged that Baird's
proposed conduct was "presumptively protect[ed]" under
the Second Amendment, it ultimately concluded that
California's urban open-carry ban is consistent with the
Nation's historical tradition of firearm regulation. The
district court first characterized California's regime as a
mere "licensing" system, largely ignoring the reality that
California's regime categorically bans open carry in the
areas of the state where 95% of the people live, and makes it
challenging at best to acquire a license in those areas home
to the remaining 5% of California's population where open
carry could theoretically be lawful if one had a license. In
this regard, the district court argued that "states may require
people to obtain licenses before they carry firearms in
public," and there is a long "historical tradition" of
jurisdictions imposing such requirements to make "relevant
distinctions" concerning "which people were not 'ordinary,
law-abiding citizens.'" The district court conducted a
historical survey and concluded that "American
governments have imposed restrictions on how people carry
guns since the founding era," and from that premise
concluded that California's urban open-carry ban does not
offend the Second Amendment. The district court thus
entered summary judgment in favor of California.

Baird now appeals the district court's summary
judgment order. He asks this Court to "restore" to the
"citizens of California the right to carry a handgun open
and exposed on one's person for self-defense."
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III.

This court reviews a district court's grant of summary
judgment de novo. See Child. 's Hosp. Med. Ctr. ofN. Cal.
v. Cal. Nurses Ass'n, 283 F.3d 1188, 1191 (9th Cir. 2002).
A grant of summary judgment is appropriate only when
"there is no genuine dispute as to any material fact and the
movant is entitled to judgment as a matter of law." Frlekin
v. Apple, Inc., 979 F.3d 639, 643 (9th Cir. 2020).

IV.

We first address Baird's facial and as applied challenges
to California's urban open-carry ban. If "the Second
Amendment's plain text covers an individual's conduct" that
is proscribed by a firearms regulation, then "the Constitution
presumptively protects that conduct," and "[t]he government
must then justify its regulation by demonstrating that it is
consistent with the Nation's historical tradition of firearm
regulation." Breen, 597U.S. at 24, see also United States v.
Rahimi, 602 U.S. 680, 691 (2024), id. at 711 (Gorsuch, J.,
concurring). In other words, "the government must
affirmatively prove that [the challenged] regulation is part of
the historical tradition that delimits the outer bounds of the
right to keep and bear arms." Breen, 597 U.S. at 19.
Regulations that extend beyond our historical tradition flout
the Second Amendment's "unqualified command" that "the
right of the people to keep and bear Arms, shall not be
infringed." Breen, 597 U.S. at 17, 32.

"This historical test often requires a searching inquiry,
but not always." United States v. Ayala, 711 F. Supp. 3d
1333, 1339 (M.D. Fla. 2024). After all, many firearms
regulations seek to address "general societal problem[s]"
that have persisted since the Founding. Breen, 597 U.S. at
26. In these instances, the inquiry is "fairly straightforward."
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Id. The absence of "a distinctly similar historical regulation
addressing [the] problem is relevant evidence that the
challenged regulation is inconsistent with the Second
Amendment." Id. Whether regulations are "distinctly
similar" or "relevantly similar" turns on "how and why the
regulations burden a law-abiding citizen's right to armed
self-defense." Id. at 26, 29. "Likewise, if earlier generations
addressed the societal problem, but did so through materially
different means," that too is evidence "that a modern
regulation is unconstitutional." Id. at 26-27.

On the other hand, cases that implicate "unprecedented
societal concerns or dramatic technological changes," id. at
27, may require courts to take a closer look at "how and why
[historical] regulations burden a law-abiding citizen's right
to armed self-defense," id. at 29, see also Rahimi, 602 U.S.
at691. Stated differently, judicial review of "regulations that
were unimaginable at the founding" "will often involve
reasoning by analogy a commonplace task for any lawyer
or judge." Breen, 597 U.S. at 28. This latter mode of
analysis, the exception to Breen's "straightforward" inquiry
for "regulation[s] address[ing] a general societal problem
that has persisted since the 18th century," is frequently
referred to in this circuit as the "nuanced approach." Id. at
26, 27, see, e.g., Duncan v. Banta, 133 F.4th 852, 872 (9th
Cir. 2025) (en banc) ("[T]he 'More Nuanced
Approach' applies here.").

Under Breen many questions are "straightforward," and
when governments are attempting to address "general
societal problem[s]" that have persisted since the Founding
via regulations with no "distinctly similar" historical
counterpart, then there is no need to consider the "nuanced
approach." Breen, 597 U.S. at 25-27. And of course, it
should be clear enough that courts may not turn
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"straightforward" cases into "nuanced approach" cases and
then use the "nuanced approach" to ban the very things that
were universally protected from the Founding through
Reconstruction. If that were allowed, then 8ruen's
instruction that the absence of "a distinctly similar historical
regulation addressing [the] problem is relevant evidence that
the challenged regulation is inconsistent with the Second
Amendment," id. at 26, would have little practical force.

Although this court has recently confronted a panoply of
Second Amendment cases, this case stands out in that it
unquestionably involves a historical practice open carry
that predates ratification of the Bill of Rights in 1791. This
case does not necessarily involve any new technology, see,
et., Duncan, 133 F.4th at 883-84 (concluding that
magazines holding more than ten rounds are not protected
by the Second Amendment), or any alleged social changes,
see, et., Wolford v. Lopez, 116 F.4th 959, 982-83 (9th Cir.
2024) (holding that parks, although they existed at the time
of the Founding in the form of "green spaces," now occupy
a sufficiently different social position that the Second
Amendment permits restrictions of firearms in parks), cert.
granted, No. 24-1046, 2025 WL 2808808 (U.S. Oct. 3,
2025). The historical record makes unmistakably plain that
open carry is part of this Nation's history and tradition. It
was clearly protected at the time of the Founding and at the
time of the adoption of the Fourteenth Amendment. 14

14 Because the historical record is abundantly clear both at the time of
the Founding and at the time of the ratification of the Fourteenth
Amendment, we do not address the ongoing debate over whether
evidence from 1791 or 1868 is more probative of the meaning of the right
to bear arms made judicially enforceable against the states through the
Fourteenth Amendment. See Ayala, 711 F. Supp. 3d at 1340, 1342 n.4,
see also Bruen, 597 U.S. at 37, id. at 82 (Barrett, J., concurring).
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Therefore, applying the Supreme Court's methodology in
Breen, this is a "straightforward" case that does not require
a court to embark on the more difficult analogical journey
under the "nuanced approach." Breen, 597 U.S. at 26-27.

We begin with the Founding. In 1789, despite there
being "a series of laws that regulated the discharge, storage,
and aggressive use of firearms," "there were no direct
statutory bans on the carry of arms." Jonathan Meltzer, Open
Carry for All: Heller and Our Nineteenth-Century Second
Amendment, 123 Yale L.J. 1486, 1505 (2014) (emphasis
added). This absence is particularly conspicuous because
the founding generation was clearly aware of the dangers of
gun violence, and states enacted a variety of regulations
addressing the lawful use of firearms. For example, a 1790
Ohio law prohibited the firing of a gun within a quarter mile
of any building or between sunset and sunrise. See Act of
Aug. 4, 1790, ch. XIII, § 4, reprinted in I The Statutes of
Ohio and of the Northwestern Territory 104 (Salmon P.
Chase ed., Cincinnati, Corey & Fairbank 1833). Delaware
likewise prohibited the discharge of firearms in developed
areas with an exception for "days of public rejoicing."
Robert H. Churchill, Gun Regulation, the Police Power and
the Right to Keep Arnls in Early An1erica.' The Legal Context
of the Second Amendment, 25 Law & Hist. Rev. 139, 162-
63 (2007).

Yet none of these laws banned open carry. Even more
striking than that, some of these laws went out of their way
to make clear that open carry would not be banned.
Consider, for example, a Founding-era Pennsylvania law
that prevented the use of firearms on public highways, but
explicitly specified that the law barred only the discharge
and not the open carry of those arms. Id., see also Meltzer,
Open Carr)/ for All, supra, at 1505.
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The historical record from the time of the Fourteenth
Amendment's adoption is, if anything, even more solicitous
of the right to openly carry firearms for self-defense. What
is also striking about this time period is the clear difference
in attitude toward bans on concealed carry, which were
sometimes tolerated, and bans on open carry, which were
not. The general consensus at the time was that open carry
was essential to protect the natural and common law right of
self-defense, while "those who relied on concealed weapons
could not possibly be interested in self-defense, but instead
must have an improper, aggressive motive." Id. at 15 11-12.
Indeed, between 1822 and 1850, no fewer than six state high
courts considered the scope of the right to carry firearms for
self-defense and explicitly found constitutional significance
in the distinction between open and concealed carry. Id. at
1512. And that significance manifested in broad
constitutional protection for open carry, while the exigencies
and interests of public safety were sometimes deemed to
justify a ban on concealed carry.

For example, in State V Reid, 1 Ala. 612 (1840),
Alabama's highest court ruled that a concealed weapons ban
was constitutional, but a ban on open carry would not be. Id.
at 619. According to the court, "it is only when carried
openly, that [weapons] can be efficiently used for defence."
Id. Carrying concealed weapons did not fit within the state's
constitutional allowance that a person could keep and bear
arms "for the purposes of defending himself and the State."
Id. The reason was that, for purposes of self-protection in
moments of immediate danger, "there can be no necessity for
concealing the weapon." Id. at 621. Tellingly, in so
concluding, the court explicitly rejected an argument that
open carry and concealed carry are functionally
interchangeable, and it also rejected the idea that as long as
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one mode of carry was permitted it was irrelevant which was
allowed and which was barred. Id. at 618.

Applying the same rationale, the Tennessee Supreme
Court upheld that state's concealed weapons ban. See
Aymette V State,21 Tenn. (2 Hum.) 154 (1840). Finding that
"the right to bear arms in defence of themselves is coupled
with the right to bear them in defence of the State," and that
arms used in defense of the state "must necessarily be borne
openly," the court held that only the open carry of weapons
was protected. Id. at 161.

This decision was followed only a few years later by a
decision of the Georgia Supreme Court, which adhered to
the same logic and concluded that the state's concealed
weapons ban was permissible, but that a ban on the open
carry of guns and knives was too great an imposition on the
Second Amendment. See Nunn v. State, l Ga. 243 (1846).
The court noted that the proscription of concealed carry
"does not deprive the citizen of his natural right of self-
defence, or of his constitutional right to keep and bear arms,"
but "a prohibition against bearing arms openly, is in conflict
with the Constitution, and void." Id. at 251 (emphasis
omitted). The U.S. Supreme Court has referenced with
approval the interpretation of the Second Amendment
adopted by the Georgia Supreme Court, see District of
Columbia. v. Heller, 554 U.S. 570, 612 (2008), making the
Georgia court's distinction between open and concealed
carry all the more consequential.

Likewise, the Louisiana Supreme Court explained the
constitutional significance of open carry in its opinion in
State v. Chandler, 5 La. Ann. 489 (1850). When it too held
that a state statute could constitutionally ban concealed
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carry, the court specifically noted that the ban on concealed
carry was only permissible because it

interfered with no man's right to carry arms
(to use its words) "in full open view," which
places men upon an equality. This is the right
guaranteed by the Constitution of the United
States, and which is calculated to incite men
to a manly and noble defence of themselves,
if necessary, and of their country, without any
tendency to secret advantages and unmanly
assassinations.

Id. at 490, see also State v. Mitchell, 3 Blackf 229 (Ind.
1833). The North Carolina Supreme Court reached a similar
conclusion when it upheld the conviction of a man for
arming himself with dangerous and unusual weapons. See
State v. Huntly, 25 N.C. (3 Ired.) 418, 422-23 (1843). This
understanding that open carry is at the heart of the right to
bear arms remained dominant in the wake of the
Fourteenth Amendment's adoption. See, et., State v. Duke,
42 Tex. 455, 458-59 (1875) (holding that "the right to keep
and bear arms" was not infringed when the challenged
statute "respected the right to carry a pistol openly" for self-
defense).

These many courts were not just indulging
consequentialist reasoning in finding that open carry was
protected while concealed carry was not. They explicitly
rejected the argument that the two kinds of carry were
interchangeable, and they explicitly premised their
conclusion on the ground that the right to carry arms "in full
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open view" is "guaranteed by the Constitution of the United
States." Chandler, 5 La. Ann. at 489-90.15

Our esteemed dissenting colleague disagrees. Faced
with this extensive historical support for the conclusion that
open carry and concealed carry have never been treated as
fungible under the Second Amendment and the complete
absence of any historical precedent for the opposite
conclusion the dissent basically musters one response:
"8ruen controls." How? Because Breen said "history
reveals a consensus that States could not ban public carry
altogether." Breen, 597 U.S. at 53.

We wholeheartedly agree with the dissent that Breen
expressly forbids States from "ban[ning] public carry
altogether." Breen, 597 U.S. at 53. Where we apparently
disagree is that we do not read that statement as somehow
meaning the opposite that so long as a state does not "ban
public carry altogether," it can do whatever else it wants
without violating the Second Amendment. Respectfully, that
is not only a basic logical error, but also obviously a wrong
way to interpret language in Supreme Court opinions. If the
Supreme Court said, "States cannot ban speech altogether,"
nobody would think it was also implicitly saying that as long
as the state allows some speech, it necessarily can ban all

Florida's First District Court of Appeal, analyzing the same
nineteenth century decisions, recently reached the same conclusion:
"[T]he historical record from the relevant period shows that our Nation
did not regard concealed can"y and open carry as interchangeable."
McDaniel v. State, No. lD2023-0533, 2025 WL 2608688, at *10 (Fla.
Dist. Ct. App. Sep. 10, 2025). The court went on to declare Florida's
open-carry ban unconstitutional, ruling that "[n]o historical tradition
supports Florida's Open Carry Ban. To the contrary, history confirms
that the right to bear arms in public necessarily includes the right to do
so openly." Id. at *l l.

15
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other speech. Instead, lower courts would analyze partial
speech restrictions under the various rubrics the Supreme
Court had provided for doing so.

Here, in addition to directly addressing the relatively
easy and narrow circumstance where a state attempts to "ban
public carry altogether" (easy answer: it can't), the Court in
Breen also told us how to analyze other situations where the
state imposes firearms restrictions short of a complete public
carry ban. As our court has now repeatedly recognized, in
that circumstance we need to look to the "historical tradition
of firearm regulation." Breen, 597 U.S. at 24, Duncan, 133
F.4th at 865 (en banc) (quoting Eruen, 597 U.S. at 24),
Nguyen, 140 F.4th at 1243 (quoting Breen, 597 U.S. at 24).
The dissent's attempt to short-circuit or predetermine that
historical analysis by asserting that Breen has already
directly decided the question presented in this case fails from
the get-go. It clearly misreads one statement from Breen,
and then uses that misreading to justify failing to do the
historical analysis Breen expressly prescribed.

The Second Circuit committed a similar error by recently
upholding New York's open-carry ban in Frey v. City of New
York,No. 23-365-cv, 2025 WL 2679729, at >l< 12 (2d Cir. Sept.
19, 2025). The Second Circuit's analysis relied on a similar
misreading of Breen, as well as approaching historical
evidence at too high a level of generality. Like the dissent
here, the court there claimed that Eruen treated open carry
and concealed carry as fungible, quoting Breen for the
proposition that states "'could lawfully eliminate one kind of
public carry [open carry or] conceal carry so long as they
left open' the other option." Frey, 2025 WL 2679729, at * 12
(alteration in original) (quoting Breen, 597 U.S. at 59). But
again, that transparently is not what the Supreme Court said
in Breen indeed, it is telling that the Second Circuit had to
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modify the Court's language to support its holding.
Unaltered, the quotation from Breen reads: "States could
lawfully eliminate one kind of public carry concealed
carry so long as they left open the option to carry openly."
Breen, 597 U.S. at 59.

The Second Circuit then cited a number of historical
state laws and cases that upheld concealed-carry bans. Frey,
2025 WL 2679729, at * 12. Ignoring the fact that not a single
one of its examples involved an open-carry ban, the court
described these laws and cases as "evinc[ing] a strong
historical tradition of regulating, and often criminalizing,
one manner of public carry, so long as the government does
not 'altogether prohibit public carry.'" Id. (quoting Breen,
597 U.S. at 54). The court's own examples demonstrate the
flaw in its logic: because those examples upheld concealed-
carry bans for reasons unique to concealed carry, they are
not "relevantly similar" to New York's open-carry ban.
Frey, 2025 WL 2679729, at *12 (quoting Breen, 597 U.S. at
29). As described above, Chandler (one of Frey's examples)
was concerned with "secret advantages and unmanly
assassinations" "committed upon unsuspecting persons."
Chandler, 5 La. Ann. at 490. Likewise, Reid's rationale was
that "it is only when carried openly, that [arms] can be
efficiently used for defence." Reid, l Ala. at 619.
Interpreting these cases like the Second Circuit did as
supporting a tradition of banning, on generic safety grounds,
whatever type of carry the legislature wishes is precisely
what 8ruen's analogical approach forbids. 16 Instead, a

In similar fashion, the dissent's conclusion that the "why" of historical
firearm regulations involved "eliminat[ing] one manner of public can'y
in accordance with the cultural perception of what type of carry was more
peaceable," completely unmoors the analysis from history and tradition.
If the ultimate touchstone of the analysis is nothing historical or

16
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correct understanding of8ruen and of our historical tradition
of firearm regulation leads inevitably to the conclusion we
reach today.

* * *

California's clear failure to satisfy its burden to present
evidence of a relevant historical tradition of firearm
regulation is dispositive with respect to California's urban
open-carry ban. Once again, under Breen, Second
Amendment cases are "straightforward" when the
challenged firearm regulations seek to address "general
societal problem[s]" that have persisted since the Founding.
Breen, 597 U.S. at 26. California's urban open-carry ban
indisputably seeks to address such problems, including, to
quote California's briefing in this case, concerns about
firearms creating "a highly stressful and unsafe
environment" that "has the high potential to create panic and
chaos."

Because California's regulations seek to address
"general societal problem[s]" that have persisted since the
Founding, there is no need to reach the Ninth Circuit's
"nuanced approach" the exception to 8ruen's default rule.
Id. And the absence of "a distinctly similar historical
regulation addressing [the] problem is relevant evidence that
the challenged regulation is inconsistent with the Second
Amendment." Id. Likewise, under Breen, the fact that
"earlier generations addressed the societal problem, but did
so through materially different means," is probative
evidence "that a modem regulation is unconstitutional." Id.

traditional, but instead our present notions of what counts as "less
peaceable," that should be a red flag that we're not applying Bruen's
history-and-tradition approach.
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at 26-27. There is no record of any law restricting open
carry at the Founding, let alone "a distinctly similar
historical regulation." Id. at 26. And in the Antebellum era,
courts across the country were explicit in noting the unique
constitutional protection granted to open carry." Thus, we
conclude that California's de jure ban on open carry in
counties with a population above 200,000 is inconsistent
with the right to bear arms as applied to the states through
the Fourteenth Amendment.

v.
We next address Baird's as-applied and facial challenges

to California's separate rural licensing scheme. These
challenges are easily disposed of. The district court
dismissed Baird's as-applied challenge to the rural licensing
scheme for lack of standing because Baird failed to join local
licensing authorities who could redress his injury. Baird v.
Eonta, 709 F. Supp. 3d 1091, 1098-99 (E.D. Cal. 2023). In
his opening brief, Baird never contests this standing-based
dismissal of his as-applied challenges to the rural licensing
scheme. Because arguments rebutting the district court's
standing analysis were "not raised clearly and distinctly in
[Baird's] opening brief," he has waived this as-applied
challenge. McKay v. Ingleson, 558 F.3d 888, 891 n.5 (9th
Cir. 2009).

It is unclear where the dissent's criticism that we are requiring a
"historical twin" comes from. Consistent with Bruen, we require only
that California's urban open-carry ban be "relevantly similar" to
historical firearm regulations. See Bruen,597 U.S. at 2849. For all the
reasons discussed above, the rationales underlying historical concealed-
carry bans-rationales that were explicitly about concealed carry-are
not relevantly similar to the generic safety rationale relied on by
California and the dissent.

17
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To the extent that Baird facially challenged California's
rural licensing scheme, his challenge runs counter to Breen's
indication that shall-issue licensing regimes like the
licensing that California allows in less populous counties can
be constitutional. Cal. Penal Code §§ 26l50(b)(2),
26l55(b)(2). The Court explained that "nothing in [its]
analysis should be interpreted to suggest the
unconstitutionality of the 43 States' 'shall-issue' licensing
regimes, under which 'a general desire for self-defense is
sufficient to obtain a [permit]." Breen, 597 U.S. at 39 n.9
(alteration in original) (quoting Drake v. Filko, 724 F.3d
426, 442 (3d Cir. 2013) (Hardiman, J., dissenting)). At least
on its face, California's rural licensing scheme is a shall-
issue regime. See Cal. Penal Code § 26l50(b) ("The sheriff
shall issue or renew a license [w]here the population of
the county is less than 200,000 persons ...."), Cal. Penal
Code § 26l55(b) (same). Breen left open the possibility of
as-applied challenges to such licensing regimes (including
Baird's arguments that California's rural licensing scheme
does not operate as a shall-issue regime in practice, but
Baird's waiver of his as-applied challenge to the rural
licensing scheme means no such arguments remain in this
case. Id.

VI.

California's arguments in defense of its urban open-carry
ban are misdirected and fail in any event. Contrary to
California's suggested approach, 8ruen's analogical
approach does not permit loose analogizing against the
backdrop of a clear historical practice. But even before we
get to that, most of the state's brief incorrectly asserts that
Baird is only challenging a licensing regime, and the rest of
its brief is predominantly dedicated to refuting the argument
that the Second Amendment prohibits licensing
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requirements. But those arguments are red herrings with
respect to California's urban open-carry ban. Baird may
have argued in addition that any licensing requirement
would be unconstitutional under the Second Amendment.
But in his Complaint and his briefing he clearly contends that
California's ban on open carry in the areas of the state where
95% of the people live is unconstitutional. Finally,
California's heavy reliance on racist or explicitly
xenophobic laws that are supposedly analogous to
California's current open-carry ban is misplaced, such laws
are part of "the history that the Constitution left behind,"
Rahimi,602 U.S. at 723 (Kavanaugh, J., concurring), and are
thus not appropriate analogues in the Breen inquiry.

A.

The loose analogizing California asks this court to
conduct in connection with the nuanced approach is entirely
inappropriate in this case. As explained above, both at the
time of the Founding and at the time of the Fourteenth
Amendment's adoption there is a total absence of any
historical practice of banning open carry. Quite the opposite:
in antebellum America it was clear that open carry was
widely seen as entitled to special constitutional protection.
And when there is a clear and unbroken historical tradition,
it is impermissible to analogize at levels of generality so high
that precisely what was recognized as protected may now be
banned. Cf Cass Sunstein, On Analogical Reasoning, 106
Harv. L. Rev. 741, 747 (1993) (explaining that, when
properly conducted, "analogical reasoning produces
principles that operate at a low or intermediate level of
abstraction").

Yet that is exactly what California asks this court to
bless. Despite a clear historical tradition of protecting open
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carry and regulating only concealed carry the district
court concluded that California nonetheless may ban open
carry "for the simple reason that American governments
have imposed restrictions on how people carry guns since
the founding era." That is a paradigmatic example of
extracting the supposedly governing constitutional principle
at too high and too abstract a level. The fact that the
extracted principle can be used to justify precisely the
conduct that historically was consistently deemed protected
should be a strong clue that a court has abstracted its
governing principle at a level of generality that is much too
high. Indeed, here it is hard to imagine any carry ban
including the sort of complete and total carry ban rejected in
Breen that the principle extracted by the district court
would fail to justify.

The district court may have been understandably led
astray by cues from this court's recent Second Amendment
cases employing a mode of analysis that abstracts a very
generalized principle and applies it. In these instances, the
principle is so generalized that it seems to always cover the
"analogous" conduct. See Wolford, 116 F.4th at 983. That
is what the district court did here. But what makes that
approach still incorrect here, even accepting this circuit's
Second Amendment precedents at face value, is that when
the Ninth Circuit has applied the "nuanced approach" and
analogized at such high levels of generality, it has been at
least nominally predicated on the assumption that some
circumstances have significantly changed. See, et. ,
Duncan, 133 F.4th at 872-73, Wolford, 116 F.4th at 983.
But here, nothing has changed. Open carry remains open
carry, just as it was at the Founding. And concealed carry
remains concealed carry, just as it was in 1791 .
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To get around that reality, the analogical argument that
California would have us adopt really boils down to the idea
that today a state can ban all open carry because some other
states regulated some other things at the Founding in some
other ways.18 That is too sloppy a fit. Breen requires a
closer relationship between "how" and "why" a historical
regulation burdened the right to bear arms and "how" and
"why" a modem analogue burdens that right. Yet by
extracting a broad principle at such a high level of generality,
California and the district court conclude that all open carry
can be banned, so long as some type of other carry (here,
concealed) is allowed. The historical record nowhere
presents such a principle. As explained, the historical record
clearly evinces that open carry was universally considered to
be protected by the right to keep and bear arms, not just that
some form of carry was protected.

It is of course true that, as Heller and Breen both
recognized, the Second Amendment is not unlimited. In our
history and tradition, certain firearms regulations have
existed comfortably alongside the Second Amendment, like,
for example, some restrictions on concealed carry. But
although some restrictions were allowed, most were not.
Under the approach California and the dissent want us to
adopt today, however, as long as certain aspects of firearms
carry were regulated and others were not, it hardly matters
at all which historically were regulated. Once again, that is
not faithful to 8ruen's methodology, which requires a closer
fit between the "how" and "why" before a historical

Indeed, at oral argument California candidly conceded "yes" when
asked if the principle it was defending was essentially that "it doesn't
matter what areas are banned, they are kind of fungible you can ban
certain things as long you allow enough left." See Oral Argument at
53:18-53:32, Baird, No. 24-565, supra.

18
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analogue can be used to bless a modern-day restriction on
the right to bear arms. More pointedly, that the Founders
permitted restrictions on concealed carry, but did not allow
restrictions on open carry, is not a license to ban carte
blanche open carry so long as concealed carry is although
tightly regulated not entirely banned.

In other words, if there were ever an instance where it is
impermissible to use loose analogizing under the auspices of
applying the Ninth Circuit's "nuanced approach," it is this
case. If the "nuanced approach" can be properly applied
here, where there is a clear and widely documented practice
at the Founding and at the time of the Fourteenth
Amendment, and that practice has remained unchanged from
1791 to now, then the "nuanced approach" exception has
completely swallowed 8ruen's rule and there is no case
where the default rule under Breen would apply.

But that is not the law. Breen envisioned that the
"nuanced approach" would be the exception, not the rule.
See Breen,597 U.S. at 27. And the overwhelming historical
consensus that open carry was protected (both in 1791 and
1868) makes this case very much like Breen. See id. at 26
("[W]hen a challenged regulation addresses a general
societal problem that has persisted since the l 8th century, the
lack of a distinctly similar historical regulation addressing
that problem is relevant evidence that the challenged
regulation is inconsistent with the Second Amendment.").
Gun violence is an issue that plainly existed at the Founding,
and yet open carry was never banned. And in Breen, when
the Supreme Court was confronted with a practice that was
entirely unchanged from the Founding the ability to carry
a firearm outside the home for self-defense the Court never
so much as hinted that the "nuanced approach" was
appropriate. Quite the opposite. The Court held the
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government to its burden of presenting a historical analogue
that curtailed the right to bear arms in an analogous manner
and for an analogous reason. See id. at 33-50. Given that
the "nuanced approach" is inapposite in cases like this,
which involve a clear practice dating back to the Founding,
it is doubly true that the "nuanced approach" cannot be
wielded to ban the very conduct that was protected at the
Founding under the implicit principle that "a lot can be
banned as long as not everything is banned." The bottom
line: when there is a clear and unbroken historical tradition,
it is not permissible to analogize at levels of generality so
high that it becomes permissible to ban what was protected,
so long as the government refrains from outright banning
some other practice that could have been prohibited.

B.

The state suggests that we can ignore the tremendous
evidence of a tradition of open carry dating back to the
Founding because Baird is only challenging a licensing
regime. But that is inaccurate. California's legal regime is
a complete ban on open carry in urban areas the areas of
the state where 95% of the people live. A licensing regime
that entirely bans open carry in all the areas of the state
where 95% of the population reside is a ban on open carry in
those areas, theoretical exceptions notwithstanding. If a
state by statute categorically banned drivers' licenses for
95% of the state's drivers, or for 95% of the roads in the
state, it would be quite strange to characterize that as a mere
"licensing" regime. We would have no trouble recognizing
such a characterization as classic Orwellian doublespeak.

Accordingly, California's affirmative argument
regarding the history and tradition of licensing regimes is
irrelevant to this case. Because Baird alleges that he wants
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to be able to open carry in the areas of the state where 95%
of the people live the areas where California flatly bans
open carry, licensed or unlicensed this evidence
(regardless of whatever its force might be otherwise) is
inapposite. And California has put forth no meaningful
evidence that a ban on open carry is consistent with any of
our Nation's history or traditions. Indeed, California
scarcely even attempts to put forth any such evidence,
despite having had multiple chances to satisfy its burden.
See generally Oral Argument at 2:30, Baird, 81 F.4th 1046,
supra.

In any event, for the reasons explained above a historical
tradition permitting the banning of open carry finds no
support in the historical record. It is hard (if not impossible)
to find any practice associated with the carriage of firearms
that received more explicit constitutional protection under
the Second Amendment in the nineteenth century than open
carry. Accordingly, it is perhaps unsurprising that the en
banc Ninth Circuit has already recognized the primacy of
open carry. In a pre-Bruen case, when the constitutional
status of public carry was still being debated, this court
explained that "[i]f there is such a right [to public carry], it
is a right to carry a firearm openly." Peruta v. Cnty. of
San Diego, 824 F.3d 919, 942 (9th Cir. 2016) (abrogated in
part on other grounds by Breen, 597 U.S. l). The en banc
Ninth Circuit was correct, and Breen has since laid to rest
the antecedent question. There is clearly a constitutional
right to publicly carry firearms. Breen, 597 U.S. at 70. And
as our court has already declared, that entails "a right to carry
a firearm openly." Peruta, 824 F.3d at 942. California's
urban open-carry ban that flatly prohibits all open carry in
the areas of the state where 95% of the people live is thus
unconstitutional.
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c.
California briefly addresses some regulations regarding

the manner of public carry, but these arguments also fail. As
a threshold matter, as described above, there are very few
laws from the Founding that regulated the manner of public
carry, and no direct statutory bans on the carry of arms. See
Meltzer, Open Carry For All, supra, at 1505. California
attempts to circumvent this history by analogizing to affray
laws, but those are not proper analogues here because the
"how" and "why" of those historical laws do not match
California's ban.

Affray laws have their root in the English Statute of
Northampton, which was passed in 1328 and prohibited
"bringing force in affray of the peace." 2 Edw. 3 C. 3
(1328). Affray was originally understood as "the fighting of
two or more persons in some public place, to the terror of his
majesty's subjects." 4 Blackstone, Commentaries *145. But
as applied to weapons, an affray was typically "understood

to encompass the offense of arming oneself to the Terror
of the People." Rahimi,602 U.S. at 697 (cleaned up) (citing
T. Barlow, The Justice of the Peace: A Treatise 11 (1745)).
Since affrays "le[d] almost necessarily to actual violen[c]e,"
Himtly, 25 N.C. at 422, they were punished with "forfeiture
of the arms and imprisonment," 4 Blackstone,
Commentaries *149.

From this it is clear that the "why" of an affray law was
to combat the misuse of firearms in particular cases where
physical violence was likely, and the "how" was by
disarming specific individuals in discrete cases when they
were already committing criminal acts with a firearm and
in doing so demonstrating that they were misusing their
firearms in such a manner as to incite violence. See Joseph
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G.S. Greentree, Disarming the Dangerous: The American
Tradition of Firearm Prohibitions, 16 Drexel L. Rev. 1, 29,
35-36, 52-53 (2024). Thus, affray laws might be more
properly analogized to modem laws that criminalize the
brandishing of firearms or otherwise using a firearm in a way
that is criminal, and enforcing that proscription with
disarmament." See,eg., 18 U.S.C. § 924(c)(1)(A)(ii)~ That
is plainly not analogous to California's ban on openly
carrying a firearm lawfully and peacefully in the areas of the
state where 95% of the population resides. California's
attempt to analogize its open-carry ban to historical affray
laws is very much like trying to justify a new complete ban
on speech in public areas by pointing to a historical
prohibition on "fighting words."

Perhaps implicitly recognizing that "how" and "why" its
ban burdens the Second Amendment right is not the same as
"how" and "why" carry restrictions in 1791 and 1868
burdened the Second Amendment right, California retreats
to quasi-interest balancing by arguing that (regardless of the
"why" and "how") its ban "imposes only a minimal burden
on Baird's Second Amendment right." This argument fails
too. As explained above, in our Nation's history and
tradition, open carry was widely recognized as being central
to the Second Amendment right. A ban on that which is at

Indeed, the district court also recognized that affray laws are more
properly analogized to modern laws against brandishing, thus appearing
to implicitly concede that affray laws are therefore likely inapposite
analogues for an open-cany ban. See Baird, 709 F. Supp. 3d at 1138
("State and colonial governments did not allow people to cane firearms
in ways that intimidated or suggested evil purposes. Brandishing and
display prohibitions, laws patterned on the Statute of Northampton, and
prohibitions on firearms in large groups are examples from this
category.").

19
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the core of the Second Amendment is not a "minimal
burden" on the Second Amendment right. And in any event,
the Supreme Court has already re ected interest-balancing as
a permissible approach to interpreting the Second
Amendment. See generally Breen, 597 U.S. l.

D.

Next, we address the impropriety of conducting a
historical analysis predicated on "the history that the
Constitution left behind." Rahimi, 602 U.S. at 723
(Kavanaugh, J., concurring). In conducting its historical
analysis below, the district court relied in part on a series of
egregiously racially discriminatory laws that California
offered as analogous "examples" of restrictions on
constitutional carry in the historical tradition. Although the
district court professed "reservations" about leaning on such
a sordid legacy, the court ultimately concluded "it should
take account of the history of discriminatory regulations
rather than completely ignore it." If Supreme Court
precedent and a faithful examination of our historical
tradition required such "account," then courts would be
forced to undertake the unpleasant task. But no authority
requires that. Indeed, Supreme Court authority counsels
against it.

Reliance on such racially odious laws in this case is both
conceptually suspect and inconsistent with a proper
application of Breen. As an initial matter, it is conceptually
suspect because the Fourteenth Amendment was designed to
prohibit racially motivated misconduct, not countenance
extensions of it whether by analogy or otherwise. See
Strander v. West Virginia, 100 U.S. 303, 307-09 (1880)
(explaining the design of the Fourteenth Amendment was to
"declare] that the law in the States shall be the same for the
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black as for the white, that all persons, whether colored or
white, shall stand equal before the laws of the States"). It is
sad but hardly surprising that racist state legislatures in some
instances reacted to the Fourteenth Amendment by
continuing to engage in and at times even doubling down
on racially motivated misconduct. But the fact that
recalcitrant groups (largely in the South) continued to
engage in discriminatory misconduct in the wake of the
Fourteenth Amendment's adoption does not mean that such
misconduct can be read back into the Constitution through
interpretation and analogy. It just means that some state
legislatures were committed to flouting the Fourteenth
Amendment. See Rahimi, 602 U.S. at 718 n.2 (Kavanaugh,
J., concurring), see also id. at 723 (noting that, when
analyzing history, "courts must exercise care to rely only on
the history that the Constitution actually incorporated and
not on the history that the Constitution left behind").

But even putting aside these deep conceptual problems
with relying on such a sordid legacy, Breen itself instructs us
that these kinds of laws are irrelevant to a Second
Amendment analysis. In Breen, the Supreme Court decreed
that even when courts are confronting a new technology or
societal problem that did not exist at the Founding when
they must use the "nuanced approach" they must be guided
by "how and why" a historical regulation "burden[ed] a law-
abiding citizen's right to armed self-defense." Breen, 597
U.S. at 29. The "why" of the discriminatory laws that
California and the district court relied upon was
unapologetically to disadvantage black people and other
historically disfavored groups. That "why" plainly does not
carry over to the laws at issue here, which are ostensibly to
deter gun violence and prevent "a highly stressful and unsafe
environment for everyone." These xenophobic, explicitly
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racist laws are therefore irrelevant to a faithful application of
Breen.

But once again, even putting aside the foregoing errors,
these nineteenth century laws present no problem for a
Second Amendment analysis unless one is analogizing at
exceedingly high levels of generality. And, as we have
explained, this is not a "nuanced approach" case where it
could even conceivably be permissible to do so.

E.

Aside from its substantive arguments, California also
makes procedural arguments. These too are unpersuasive.

First, California argues that Baird is challenging only a
licensing regime. Again, that is incorrect. Indeed, as noted
above, in the operative Complaint Baird abandoned his
challenge to particular provisions of Penal Code sections
26150 and 26155, which set out California's licensing
requirements. The Complaint makes clear that Baird is
challenging the de jure urban open-carry ban. See Cal. Penal
Code §§ 25850, 26350. Those challenges are independent
of any challenges to California's licensing requirements in
rural counties .

We next address the dispute between the parties over
whether Baird's as-applied challenge to California's urban
open-carry ban is still live in this case. Baird has the better
of the argument that his as-applied challenge is presented for
this court's review. But that question is ultimately beside the
point. Some cases no doubt raise thorny questions about the
differences between as-applied and facial challenges, but
this is not such a case. With respect to California's urban
open-carry ban, there is no meaningful distinction between
the arguments supporting Baird's facial and as-applied
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challenges, and Baird would win regardless of whether his
challenge is facial, as-applied, or both.

First, Baird's as-applied challenge to California's ban on
open carry in urban areas remains live. The district court
stated that it dismissed Baird's as-applied challenge to
California's licensing regime. But as explained, the district
court failed to recognize the reality that California's law is
an urban open-carry ban, not just a mere licensing
requirement, and Baird has challenged that ban both facially
and as applied to him. The discussion of California's
licensing requirements (regardless o f it s merits) is
immaterial to Baird's challenge to California's urban open-
carry ban, and the district court could not dismiss Baird's as-
applied challenge to that complete ban by conflating that
challenge with any challenge to California's licensing
requirements for open carry in rural counties.

Contrary to the dissent's assertion that Baird did not
"point to any issue with the application of California's
restrictions on open carry," it is clear from looking at the
Complaint that Baird has alleged that he is banned from
openly carrying in all the places to which he wishes to travel
in California, and he is challenging as applied to him those
applications of the law that prevent him from doing so not
merely challenging "the existence of California's
restrictions on open carry." While the dissent is correct that
as-applied challenges often contest "[h]ow the statute has
been interpreted and applied by local officials," Calvary
Chapel Bible Fellowship v. Cnty. of Riverside, 948 F.3d
1172, 1177 (9th Cir. 2020), as-applied challenges need not
hinge on such arguments. In Project Veritas v. Schmidt, an
en banc panel of our court found that the plaintiff had raised
facial and as-applied challenges to the same statute. 125
F.4th 929, 940-41 (9th Cir. 2025) (en banc). There, the as-
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applied challenge did not hinge on how local officials had
interpreted and applied the challenged statute to plaintiff" s
conduct.2° Id. at 940. Instead, the "as-applied challenge
[pertained] to [plaintiffs] proposed conduct" various
actions the plaintiff wanted to undertake that were barred by
the text of a statute that "prohibit[ed] unannounced
recordings of oral conversations." Id. at 937, 940 (emphasis
added). Baird's as-applied challenge here is similar: he has
pointed to specific actions he intends to take that are squarely
barred by the text of California's statute, and he has argued
that California cannot constitutionally prohibit him from
taking those actions." The fact that the statute might be
applied identically to others engaging in the same conduct
that Baird wants to engage in does not invalidate his as-
applied challenge: in Project Veritas, there was no indication

We do not "misstate the factsof Project Veritas" as the dissent claims.
The dissent points to Oregon's concession at oral argument in Project
Veritas that the statute covered only secret recordings, not open ones, to
argue that "local officials had interpreted and applied the challenged
statute to the plaintiff's conduct." But an oral argument concession is
not the same thing as local officials applying the law in practice, so the
dissent's argument fails to rebut our point that local interpretation and
application are not prerequisites to bring an as-applied challenge. 125
F.4th at 940 n.5. On top of that, our court in Project Veritas treated the
statute, on its face, as only applying to secret recordings, meaning that
the court's understanding of the statute for facial purposes and as-applied
purposes was the same. See id. at 937-38 (referring to the statute as only
"prohibiting unannounced recordings"), see also id. at 953, 955-56
(noting that the statute permits certain "open recordings" not as a
matter of local interpretation and application, but on its face).

20

21 The fact that, as the dissent points out, Baird "seeks to 'restore' the
Second Amendment rights of 'the citizens of California,"' does not
refute that Baird has as an as-applied challenge, it simply validates
Baird's claim that he has a facial challenge in addition to his as-applied
one.
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that the challenged statute would have been applied
differently to others acting as the plaintiff there intended to,
yet our court still found that the plaintiff had brought a valid
as-applied challenge. Id. at 940, see also Foti v. City of
Menlo Park, 146 F.3d 629, 635 (9th Cir. 1998) (finding as-
applied challenges to a generally applicable speech ban to be
valid). By arguing that California's urban open-carry ban is
unconstitutional as applied to his planned conduct of
carrying openly in California's urban counties, Baird has
squarely presented an as-applied challenge to California's
urban open-carry ban for this court's review.

But again, regardless of whether Baird has a facial
challenge, an as-applied challenge, or both, our analysis and
conclusion would be the same. Because California's urban
open-carry ban applies equally to all those it covers, Baird's
as-applied challenge to the urban open-carry ban boils down
to the argument that California cannot constitutionally deny
him from carrying openly throughout the state or at least
the 95% of the state (by population) covered by its urban
open-carry ban. The analysis of that claim is no different
than for Baird's facial challenge, which merely expands the
argument to contend that, for the same reasons, California
cannot constitutionally ban others from carrying openly
throughout the state. 8ruen's two-step framework applies to
both, and both challenges succeed. See Rahimi,602 U.S. at
693-700. For Second Amendment challenges, whether
facial or as-applied, our analysis is guided by the question of
whether a challenged law fits within the plain text of the
Second Amendment and "this Nation's historical tradition."
Breen,597 U.S. at 17.

Moreover, our approach to Baird's challenge to
California's urban open-carry ban in this case follows the
example of the Supreme Court. The three leading Supreme
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Court cases interpreting the Second Amendment, Heller,
Breen, and Rahimi, all involve facial challenges to laws
restricting Second Amendment rights. Although only
Rahimi lays out the test from United States v. Salerno, 481
U.S. 739, 745 (1987),22 the Supreme Court's analysis of the
law at issue, in Heller, Eruen, and Rahimi, evaluated the
constitutionality of the law on its face, not as applied to the
appellant.

In Heller, the Supreme Court considered a facial
challenge to a Washington, D.C., law banning handgun
possession in the home and determined that the law was
facially unconstitutional. 554 U.S. at 635. In evaluating the
constitutionality of the Washington, D.C., handgun ban,
Heller did not assess whether the law might conceivably
have some theoretical constitutional application. Instead,
Heller treated the law banning handguns in the home as
facially unconstitutional, regardless of whether Washington,
D.C. permitted individuals to keep other firearms in the
home or whether some "set of circumstances exist[ed]"
where Washington, D.C., might be justified in prohibiting
some handguns for some people. Id. at 629.

Relying on Heller, Breen held that New York's may-
issue licensing regime was unconstitutional on its face. 597
U.S. at II, 20. Eruen set forth the two-step framework we
apply in assessing Second Amendment challenges. Id. at
17-20. Applying this framework, Breen held that a

In Rahimi, the Supreme Court stated that a facial challenge "requires
a defendant to 'establish that no set of circumstances exists under which
the [law at issue] would be valid,"' Rahimi, 602 U.S. at 693 (quoting
Salerno, 481 U.S. at 745). Rahimi also explained that in responding to a
facial challenge, "the Government need only demonstrate that [the law]
is constitutional in some of its applications." Id.

22
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licensing regime that issues carry permits only to applicants
who show a special need for self-defense violates the Second
Amendment. Id. at 38-39. The Supreme Court did not focus
on whether New York could lawfully implement its may-
issue licensing regime in some "set of circumstances." See
id. at 38-70, of Salerno, 481 U.S. at 745. Instead, Breen
concluded that the New York may-issue licensing regime
and the similar regimes in five other states were
unconstitutional. 597 U.S. at II.

In Rahimi,the Supreme Court assessed a facial challenge
to 18 U.S.C. § 922(8)(8) and cited the Salerno test. 602 U.S.
at 693. In analyzing the facial challenge to § 922(g)(8),
Rahimi applied the two-step framework from Breen
uncoupled from the facts of the challenger's case. See id. at
693-700. Rahimi stated that § 922(8)(8)(€)(i) was lawful as
applied to the challenger himself. Id. at 700. But Rahimi
also made that clear that its analysis applied to all
applications of § 922(g)(8)(C)(i) against a person
determined by a court to "represent[] a credible threat to the
physical safety" of another person. Id. at 699 (quoting
§ 922(8)(8))~

Our own court's precedent is in accord with the Supreme
Court's approach in this regard. As indicated in several
recent cases, we have applied 8ruen's two-step framework
when evaluating both facial and as-applied challenges to
laws alleged to violate the Second Amendment. In Duncan
v. Eonta, for example, we applied 8ruen's two-step
framework in assessing a facial challenge to California's ban
on large-capacity magazines. 133 F.4th at 860. 8 & L
Productions, Inc. v. Newsom assessed the constitutionality
of California's ban on the sale of firearms on state property.
104 F.4th 108, 110 (9th Cir. 2024). The plaintiffs argued
that California's law barring the sale of firearms on state
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property was unconstitutional on its face and as applied to
two specific state properties. Id. We did not separately
analyze the facial and as-applied challenges. In Wolford v.
Lopez, we considered the plaintiffs' facial challenges to
California and Hawaii laws that barred firearms in certain
classes of geographical locations, such as parks,
playgrounds, bars, restaurants, and parking areas. 116 F.4th
at 975-76, 982. We applied 8ruen's analytical framework
in holding that the challenged state laws did not facially
apply to each geographic place listed. Id. at 976, 984.
United States v. Duarte addressed a criminal defendant's
argument that 18 U.S.C. § 922(g)(l), which criminalizes the
possession of firearms by felons, was unconstitutional as
applied to nonviolent felons like him. 137 F.4th 743, 747
(9th Cir. 2025) (en banc). We held that § 922(8)(1) was not
unconstitutional as applied to nonviolent felons like the
defendant. Id. at 748. In reaching this conclusion, we
applied 8ruen's two-step framework. Id. at 750-62.

In sum, the Breen analysis conducted for Baird's
challenge applies equally to his facial and as-applied
challenges to California's urban open-carry ban. And even
assuming Baird retains only his facial challenge to that ban,
it would still succeed. Under the standard for facial
challenges, as articulated by this court in Wolford v. Lopez,
facial challenges in Second Amendment cases can succeed
if plaintiffs "show either that the law is 'unconstitutional in
every conceivable application' or that the law 'seeks to
prohibit such a broad range of protected conduct that it is
unconstitutionally overbroad."' Wolford, 116 F.4th at 984
(quoting Foti v. City of Menlo Park, 146 F.3d 629, 635 (9th
Cir. 1998) (emphasis added)). Because no historical
tradition authorizes an open-carry ban, Baird's challenge
meets the first part of the standard described in Wolford. The
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only constitutional application California could point to was
the availability of rural open-carry licenses, a provision
distinct from California's urban open-carry ban and
therefore not a constitutional application of the ban. The
dissent's assertion that "California's restrictions on open
carry are constitutional in some circumstances, i.e., when
California allows concealed carry," fares no better. As
discussed above, the history indicates that open carry and
concealed carry are not fungible: allowing licensed
concealed carry does not automatically authorize an open-
carry ban. So California's concealed-carry licensing system
does not undermine Baird's facial challenge to the urban
open-carry ban.

Even if California or the dissent had identified some
narrow constitutional application of California's open-carry
ban which they haven't our precedent in Wolford makes
clear that some facial challenges to overly broad laws can
succeed even if state defendants can identify some small set
of hypothetical circumstances where the challenged law
would be constitutional." It is difficult to imagine a case
where an overbreadth challenge would be more appropriate
than here, where California has banned open carry entirely
for 95% of the population and throughout 95% of the state
by population. The breadth of California's ban criminalizes
such a wide swath of protected conduct that Baird's facial
challenge unquestionably meets the second part of the
standard described in Wolford."

23 Although the Supreme Court has granted certiorari in Wolford,
Wolford remains binding law in the Ninth Circuit for the time being.
Wolford v. Lopez,No. 24-1046, 2025 WL 2808808 (U.S. Oct. 3, 2025).

The dissent's criticisms that other circuits have not recognized
overbreadth challenges in the Second Amendment context and that
24
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This court recently rejected a Second Amendment
overbreadth challenge in Untied States v. Stennerson, 150
F.4th 1276 (9th Cir. 2025). There, the plaintiff facially
challenged, among other provisions, 18 U.S.C. § 922(n),
which makes it "unlawful for any person who is under
indictment for a crime punishable by imprisonment for a
term exceeding one year to receive any firearm or
ammunition." Stennerson argued that "the historical record
does not support § 922(n)'s restriction because it applies to
many more offenses than triggered pretrial detention at the
founding." Stennerson,150 F.4th at 1290. Despite agreeing
that "what constitutes a felony under modern law is much
broader" than at the Founding, this court rejected
Stennerson's facial challenge on the grounds that § 922(n)
"is at least constitutional as applied to those indicted for
offenses that triggered pretrial detention at the founding."
Id. The statute's application is limited to the small
percentage of the population indicted for serious crimes, and
any overbreadth concern would apply only to the even
smaller percentage of the population indicted for those

Wolford merely "quoted the overbreadth standard in passing" are
unavailing. First, the dissent's arguments incorrectly downplay Baird's
as-applied challenge to California's urban open-carry ban and Baird's
success under the conventional facial challenge standard. Second, the
dissent provides no explanation for why our precedent in Wolford would
mention facial overbreadth in the Second Amendmentcontext if it did not
mean to acknowledge the viability of the overbreadth doctrine in this
context. Ultimately, the dissent simply disagrees with Wolford. Which
puts it in good company, Wolford v. Lopez, 125 F.4th 1230, 1231
(VanDyke, J., dissenting from the denial of rehearing en banc), including
possibly a majority of the Supreme Court, Wolford v. Lopez, No. 24-
1046, 2025 WL 2808808 (U.S. Oct. 3, 2025). But Wolford remains good
law, and until it is overturned we are bound by it-including its statement
that the overbreadth doctrine can apply in the Second Amendment
context.
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crimes considered serious today but not considered serious
at the Founding. On top of that, § 922(n), by its language,
applies only for the duration of the indictment. In contrast
to Stennerson, California's open-carry ban at issue here
broadly forecloses almost all Californians' Second
Amendment rights to openly carry across almost all of the
state and has no time limit. Stennerson ' s overbreadth
analysis, therefore, accords with our conclusion here.

F.

In addition to legal arguments, California makes a series
of policy arguments in support of its law. For instance,
California argues that permitting open carry "would create a
highly stressful and unsafe environment" and "has the high
potential to create panic and chaos." The district court
gestured at this argument as well, explaining it is significant
that there are changed "cultural and societal
expectations about what is intimidating, frightening, or
dangerous" that make open carry a particularly "frightening"
manner of carry. None of these policy points can overcome
the text of the Second Amendment, the Supreme Court's
commands in Breen,or the unbroken history and tradition of
allowing open carry in this country. The Supreme Court has
already rejected similar policy arguments. Instead, Breen
and Heller prescribed a historical analysis, not policy
reasoning, recognizing that policy concerns like "the
problem of handgun violence in this country" cannot trump
"the enshrinement of constitutional rights." Heller,554 U.S.
at 636, see Breen,597 U.S. at 24.

California also briefly suggests that changing technology
and the dangerousness of modern handguns justify
California's departure from the historical tradition of
permitting open carry. Even putting aside that policy
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arguments such as this can overcome neither the text of the
Constitution nor the Supreme Court's commands, this
argument too has already been rejected by the Supreme
Court. If the increased lethality of modem handguns was a
reason to deviate from history and tradition, then Heller
would have come out differently. The Supreme Court made
clear that the "dangerousness" of modern handguns did not
militate in favor of finding an exception to the clear
historical tradition of permitting individuals to have a
handgun in the home for self-defense. See, eg., Heller, 554
U.S. at 634. And in any event, this is not a case about new
technology. Cf Duncan,133 F.4th at 872-73. This is a case
about a practice open carry that indisputably dates back
to the earliest days of the Republic. See, eg., Nunn, l Ga. at
251. If this is somehow a case about new technology, then
every Second Amendment is about new
technology.

case a case

VII.

The dissent disagrees with our analysis in several ways,
arguing that California's urban open-carry ban is facially
constitutional, both because "carrying a handgun openly
throughout California is not covered by the plain text of
the Second Amendment," and because "the Nation's
'historical tradition of firearm regulation"' supports such a
ban. The dissent also claims that the urban open-carry ban
provision is severable. None of these counterarguments are
persuasive.

A.

The dissent erroneously concludes that California's
urban open-carry ban is facially constitutional. As
explained, the dissent's primary basis for doing so is its
misreading of cherrypicked quotations from Breen to reach
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the novel conclusion that the Second Amendment is a
"disjunctive" right that supposedly is not even implicated
unless both concealed and open carry are banned. Breen
never says anything close to that. The Supreme Court has
never suggested that both types of carry must be banned
before the Second Amendment is even in play. Of course,
the Supreme Court acknowledged that some regulation of
the manner of carry is allowed because the Second
Amendment right is "not a right to keep and carry any
weapon whatsoever in any manner whatsoever." Breen,597
U.S. at 21 (quoting Heller, 554 U.S. at 626). But such
generalized language does not suggest that the Second
Amendment is a "disjunctive right," tells us nothing about
what sort of regulations are allowed, and comes nowhere
close to suggesting that California can constitutionally enact
a wholesale ban on a historically protected mode of carry for
95% of its population. In short, contrary to the dissent's
argument, the Supreme Court simply has not directly
addressed the Second Amendment issue presented in this
case in Breen or otherwise. But it has told us how to
analyze such questions: by looking to "the historical
tradition of firearm regulation." Breen,597 U.S. at 24.

Rather than conduct that analysis, the dissent interprets
the Supreme Court's statement that "history reveals a
consensus that States could not ban public carry altogether"
to mean that the Supreme Court has already done the
relevant historical analysis, and authoritatively distilled from
that analysis that most public carry can be banned as long
some public carry (though highly licensed, regulated, and
restricted) is not. Breen, 597 U.S. at 53. Again, that is a
strange misreading of the Court's statement. If the Supreme
Court told us that the Fourth Amendment does not allow the
police to arbitrarily shoot people, no one would interpret
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such a statement to mean anything short of that must be
permitted by the Fourth Amendment. The statement in
Eruen that the dissent twists and then clings to simply
reflects the breadth of the ban at issue in Breen. Because the
facts there involved a near-total ban on handguns, id. at ll-
15, it made sense for the Court to emphasize that
functionally banning all forms of carry is impermissible, id.
at 53.25 That statement does not lead to the conclusion that
the state may regulate however it wants to so long as its
restrictions fall short of a total ban. Not even California has
made such an argument. Such a conclusion is incompatible
with the detailed analogical mode of analysis the Supreme
Court laid out in Breen, an approach requiring granular
historical analysis rather than threadbare, generalized
conclusions divorced from specific historical cases or
statutes. Id. at 38-70.

B.

The dissent also argues that the open-carry ban provision
is severable, and that we should judicially create an open-
carry shall-issue licensing regime in California rather than
merely invalidating California's ban. This argument fails as
well.

The dissent's contention that "Bruen defined the level of generality"
for all Second Amendment cases "as 'public can'y"' is incorrect. That
was the appropriate level of generality in Bruen because of the kind of
case Bruen was: it addressed what was functionally a total ban on all
forms of public carry. Bruen, 597 U.S. at 12-14. The Court therefore
did not have to reach the question of whether different types of public
carry receive different levels of constitutional protection, and it would
be a mistake to assume that we must use the same level of generality in
a case that presents a different constitutional question.

25
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First, the dissent insists we should do something
California never asked or even suggested that we do. The
state has never asked us to judicially manufacture a
particular sort of urban open-carry licensing regime if we
found its open-carry ban unconstitutional. The dissent
insists that severability does not require the governmental
party's permission. But that misunderstands our concern.
Our point is not that a court's power to sever a statute
necessarily must tum on the government's express consent.
Instead, our point is that California's refusal to ask for a
different regime here is a strong indicator of the difficulty of
judicially crafting a new system a difficulty that cautions
against judges stepping in to fashion a new system without
any indication of legislative approval of the system created.
That alone is reason enough to avoid such judicial legislation
here.

Even if we were inclined to consider severability sua
sponte, we would look to state law to determine severability
of a state statute. Leavitt v. Jane L., 518 U.S. 137, 139
(1996). California law dictates that to be severable, "the
invalid provision must be grammatically, functionally, and
volitionally separable." McMahan v. City & Cnty. of San
Francisco, 26 Cal. Rptr. 3d 509, 513 (Cal. Ct. App. 2005)
(quoting Cal farm Ins. Co. v. Deukmejian, 771 P.2d 1247,
1256 (1989)). "All three criteria must be satisfied." Id. The
third component, volitional severability, "depends on
whether the remainder [of the statute] would have been
adopted by the legislative body had the latter foreseen the
partial invalidation of the statute." Cal. Redevelopment
ASS 'n v. Ma tosantos,267 P.3d 580, 608 (Cal. 2011) (internal
quotation marks omitted) (quoting Santa Barbara Sch. Dist.
v. Superior Cr. of Santa Barbara Cnty., 530 P.2d 605, 618
(Cal. 1975)).
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California's open-carry ban is not volitionally severable.
The dissent argues that "[i]t is hard to imagine that California
would not have adopted any open carry licensing
requirements if it foresaw [our] holding." Even if it is true
that California would have adopted some licensing
requirement, it is not our role to say what sort of licensing
regime California would have chosen to adopt. See Vivid
Ent., LLC v. Fielding, 774 F.3d 566, 574 (9th Cir. 2014)
("[A] court may not use severability as a fig leaf for judicial
legislation ...."), Yu Cong Eng v. Trinidad, 271 U.S. 500,
518 (1926) ("[I]t is very clear that amendment may not be
substituted for construction, and that a court may not
exercise legislative functions to save the law from conflict
with constitutional limitation."). For us to create an open-
carry shall-issue licensing regime by judicial mandate would
be to effectively legislate an urban open-carry permitting
regime into existence. Although we acknowledge that not
all severing conducted by courts amounts to judicial
policymaking, in line with the Supreme Court of California's
decision in Kopp v. Fair Political Practices Commission,
905 P.2d 1248 (Cal. 1995), the wholesale creation of a new
policy regime, without meeting all the severability factors, is
exactly the sort of "'judicial policymaking' in the guise of
statutory reformation" forbidden by Kopp.26 On top of that,
if we followed the dissent's preferred approach and imposed
a new urban open-carry regime of our own making, who
would evaluate if our judicially created licensing regime

The dissent is wrong to characterize its proposed severance as "simply
eliminat[ing] an exception to California's open carry licensing
system." Since the ban is the baseline rule throughout the vast majority
of California, the dissent's proposed severance is more accurately
characterized as drastically expanding a narrow exception to become the
whole rule.

26
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violated the Second Amendment? Our court would
essentially be tasked with adjudicating the constitutionality
of a regulatory regime that we invented, raising thorny
separation-of-powers questions. It is better that we keep to
our lane and leave the legislating to other branches of
government.

VIII.

Open carry is unquestionably part of our Nation's history
and tradition of "the right to keep and bear arms." The clear
protection for open carry, stretching back to the Founding,
means that under Breen we do not reach the "nuanced
approach" in evaluating California's broad ban on open
carry. And in any event, courts cannot use the "nuanced
approach" to analogize at levels of generality so high that
they can bless bans on conduct that was indisputably
unregulated and widespread both in 1791 and 1868. We
decline California's invitation to open that Pandora's box.

Under Breen, this is a straightforward case. California
is attempting to address a general societal problem through
materially different means than were used during either the
Founding or Reconstruction. From the Founding to
Reconstruction, it was well-established that "a prohibition
against bearing arms openly, is in conflict with the
Constitution, and void." Nunn, l Ga. at 251 (emphasis
omitted). California's ban on open carry in counties with a
population greater than 200,000 is therefore inconsistent
with the Second Amendment. With respect to Baird's
challenge to California's licensing restrictions on open carry
in rural counties, we affirm the district court's grant of
summary judgment because Baird waived his as-applied
challenge and cannot prevail on his facial challenge on the
record in this case. We therefore AFFIRM the judgment of
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the district court in part, REVERSE in part, and REMAND
with the instruction to enter judgment in favor of appellant
Baird with respect to his challenge to California's urban
open-carry ban. Each party will bear its own costs on appeal.

Concurring, LEE, Circuit Judge, with whom VANDYKE,
Circuit Judge, joins:

I join Judge VanDyke's excellent opinion.

I also write separately to highlight how California has
apparently resorted to subterfuge to deny its citizens their
Second Amendment rights. California insists that citizens in
counties with populations fewer than 200,000 people can
apply for an open-carry license. Yet California admits that
it has no record of even one open-carry license being issued.
How could this be? One potential reason is that California
has misled its citizens about how to apply for an open-carry
license.

California has issued a 17-page application with the
heading, "STANDARD INITIAL AND RENEWAL
APPLICATION FOR LICENSE TO CARRY A WEAPON
CAPABLE OF BEING CONCEALED." See Form BOF
4012 (emphasis added). The first paragraph of the form then
says that the law "requires the Attorney General to issue a
statewide standard application form for CCW [Concealed
Carry Weapon] licenses." Id. at l. Throughout the
application, it uses the word "concealed" or "CCW" 67
times. But the phrase "open carry" is not mentioned once.

Most Californians would reasonably think that this form
is used only for a concealed carry weapon permit. But they
would be mistaken. A person seeking an 0pen-carry permit
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must fill out a document described as a "Weapon Capable of
Being Concealed" / "CCW [Concealed Carry Weapon]"
form. This would be like a city telling its citizens that they
can obtain a building permit for a fence in their front yard
but not advising them that they actually have to submit a
demolition permit form. The only way that a Californian
seeking an open-carry permit would know that she must
submit a Concealed Carry Weapon form is if she scoured the
dense 17-page document and found in small print on one of
the pages that a "CCW license shall be issued ... [w]here
the population of the county is less than 200,000 persons
according to the most recent federal decennial census, a
license to carry loaded and exposed in only that county a
pistol, revolver, or other firearm capable of being concealed
upon the person." The reader can try to find that language
in the form, which is attached as Appendix A to this
concurrence.

Most Californians would have no clue. But that appears
to be the very point California tries to hide the fact that
citizens in those counties have a right to open carry their
weapon under the law. Our constitutional rights, however,
should not hinge on a Where's Waldo quiz.

California routinely sues private companies for engaging
in similar deceptive conduct.1 Under California law, a

1 See, et., Press Release, Rob Bonita, Attorney General of California,
Attorney General Bonita Sues ExxonMobil for Deceiving the Public on
Recyclability of Plastic Products (Sept. 23, 2024),
https://oag.ca.gov/news/press-releases/attorney-general-bonta-sues-
exxonmobil-deceiving-public-recyclability-plastic (alleging the term
"advanced recycling" is misleading), Press Release, Rob Bonita,
Attorney General of California, Attorney General Bonita Announces
Service Corporation International, Nation's Largest Funeral Service
Provider, to Pay $23 Million Penalty and Consumer Restitution for
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"reasonable" person should not "be expected to look beyond
misleading representations" and scrutinize the form "to
discover the truth ... in small print" elsewhere. Williams v.
Gerber Prod. Co., 552 F.3d 934, 939 (9th Cir. 2008)
(applying California's Unfair Competition Law and
Consumer Legal Remedies Act). Yet that is exactly what
California forces its citizens to do when they try to exercise
their Second Amendment rights. Our own state government
must behave better than an unscrupulous telemarketer.

Consumer Protection Law Violations (May l,
https://oag.ca.gov/news/press-releases/attorney-general-bonta-
announces-service-corporation-international-nation%E2%80%99s
(alleging "deceptive marketing"), Press Release, Rob Bonita, Attorney
General of California, Attorney General Bonita Announces $10.25
Million Settlement Against AT&T, Verizon, and T-Mobile for
Misleading Advertising Practices (May 9, 2024),
https://oag.ca.gov/news/press-releases/attorney-general-bonta-
announces- l025-million-settlement-against-att-verizon-and# (alleging
"misleading advertising practices" in violation of California law).

2024),
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Appendix A

4TnrEI:1-F {:u.l=l:ll=llla».
Be:IF 4n12.lnlr..u1mn1g. CALIFORNIA DEPARTMENT DF JUSTICE

BUREAU oF FIREARHS
STANDARD INITIAL AND RENEWAL APPLICATION FDR LICENSE

TD CARRY A WEAPON CAPABLE DF BEING CONCEALED

nEp"nm'l£l~IT0l= J1£'11::E
H*13E 1 m 1:r

£1 llthnrlfg
California Penal Code sections 26150. 26155. and 26170 provide Mat a sheriff of a county or the chief of other head of a
municipal police department of any city or my and county, upon proof that the applicant meets Me stamllory qualifioalinns.
shall issue of renew a license to :army a pistol. reuolvef. or other firearm capable d being concealed upon the person [CCW
license). Penal Code section 261 ?5 requires the Attorney General to issue a statewide standard application Tom for CCW
licenses.

Who Shall be Issued a COW License
The licensing authdritgr speeidied in Pens! E-cde sebtlcns 26150 and 23155 -[a sheriff or the oh-ief, M other head of a municipal
pclibe department, nr one of 1:he two if there je en agreement between the relevant authorities under subdiurisidn {c]'] shal
issue a libense to persons who 113 are net a disqualified person to rebdure such a libense- as detem'line~d in accdrdan-ce with
the standards set forth in Penal Cbde sectjbn 26908: {2 are at least 21 years btage: is) are residents dtthe bdurrty or a city
within the cbunty of the licensing authbrip.lf, or have their principal plane of einpleq"ment or business in the bcuntgr ctr a city'
within the cbuntgr and spend a substantial am cu nt of title H1 that place of ernplbgmnent or business; {4]l have dcrnpleted the
required course bf training. as described in Penal Code seetibn 26165: and {5] are the recorded owner, with the Department
of Justice et the pistbl, revbluer, or ether fiream'l fbr which the libense wil be issued

The icenshg authcritgr specified in Penal Ecde section 2E1T1:!l Ta sheriff cr the chief, nr other head of a municipal pclice
department] shall issue e license or; persons My {1]' are nut a disqualified pens-cn to receive such e license, as deteirnined in
acccrdance with the standards set forth in Penal Cade section 216909: {2]' ale at least 21 years of age: {3]l have be=el1
deputized or appcinted as a peace clficer pursuant to Penal Cade secticn 83I:ILE, subdivisions Ta] Cr {l::l]' by that sheriff cl that
chief cf police Cr ether head cf a municipal pclice department: and {-1-I are the recorded owner. with the Department cf
Justice, of the pislcl. re'.rch'er, cr ctherfiream fcr which the license will be issued, cr are authorized to carry a f.earm that is
registered lc the agency fcr ulrich the licensee has been deputized Cr appointed to serve as a peace cflicer.

Eirerg' applicant far an initial CCW lidenlse will be frigelprir\tsd and stats and federal rednrds wil be decked to determine if
the applicant in eligible to possess, receive, own, ar purchase firearms under stats and federal law. For infermaridnal
purpdses only, provided along with this application ia a separate ensldsuls wh dh 1ise »:ategeries that pldhibil a person idm
possessing fiream'ls and Mus from being granted a COW isense. Because the ensldsure is updated l:leriddir:all§.r to reflect
new legislation and ether changes in the law, the mast recent usrsidn should be reviewed

hlfqInllHM Pnrrnnf 'ilrlhn Iflnnrlnft Far-calvn nr: Renew 1 new | Irnnrn
Under Penal Cdde secticn 262II:|2 unless a cburt makes a cbntrary detemtitatibn pursuant tb Penal Ends section 26206, an
applicant shall is deemed tn- ba a disqualified perscn and cannbt receive pl renew a COW license if the icensing authority
detemiines that the applicant:

1 Is reasbnably likely to bs a danger tp self, ethers, or the cemmunlty at large;
2 Has been cbnvicted of cbntempt of court under Penal Cade sectibn 166:
3 Has been subject tc any restraining cider, protective cider, cr ether type be court -order issued pursuant to the

statul-cry provisions listed in Penal Cbde section 26202, subdi-risibn 131131, unless that elder expired cr was
vacated cr lsrthenrrise canceled mbre than live years prier tb the licensing authbrity receiving this completed
applicaticn;

4 In the ten years prier tb the licensing authe-rity receiving this completed applicaticn, has been ccnvictned ct an
bflense listed in Penal Cbde sectibns 4226, 4227, 43T-'5 br 29805;
Has engleged in an unlawful cr recldess use. display, or brandishing be a firearm;
In ten years prier tb the licensing authbrily receiving this completed application, has been charged with any
bflerise listed in Penal Cbde sectibns 220, E1Ei!|.5, 1192T, 11*82.El-, cr 29805 that was dismissed pu rsuanttb a plea
br dismissed with a waiver pursuant tb Pebpie v- Harvey 11912125 Cal.3d ]"54:

7 In the five years prier tc- the icensing authority receiving this completed applicaticn, has been committed tb br
incarcerated in ccuntyjail cr state priscn fbr, cr probation, parole, pest release community supenrisien, cr
mandatory superyisicn as a result of, a cemrictibn if an cftense, an element be which invblves cbntrcled
substances Las described in Health and Safety Cade sections 11053 to 11058, indusiye] cr alcchbl;

8 Is currently abusilg cbntrcled substances {as described in Health and Safety Ccde secticns 11053 tb 11058-,
inclusi»re]l, cr alcehcl;

5
E
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EMTE l:1-F{...u=l:u=ll4la».
EE|Fl |:||12{Rh n1m n4:| CALIFORNIA DEPARTMENT OF JUSTICE

BUREAU OF FIREARH s
STANDARD INITIAL AND RENEWAL APPLlCATlON FDR LICENSE

TD CARRY A WEAPON CAPABLE DF BEING CONCEALED

I :»Ep1\nr\ £l4r0:l  JLHn::E
F'.lll3E .E m 1:l

9. Within the inn greats plier to the fioensing authority ieoeiving this completed applncation, has expeiienoed the lose
or men of multiple fiieams due to the applicants lack of compliance with federal. slate. or local law in storing .
transporting, of ssouiing the fiiearmi or

10. Failed m report a lose of a Hrearmae required by Penal Code section 95950 of any other state, federal,or local law
requiilgthe reporting of Me lose of a Firearm.

Format ¢ZfGGWI.Ir.nnsn
A CCW license shall be issued In eililel clltie Tdlcwlng formals'

l . A license m cally concealed a pistol. ievclver. or other firearm capable of being concealed upon Me pelscnl or
2. Where he pcpulalion of he county is less than 2DIl1IDIl]0 persons according to the most lucent federal decennial

census. a license to carry loaded and exposed in only that county a pistol. levcluef. Cr cruel flreaml capable of
being concealed upon me pelscn.

Iralnlne Rnq,lrlrlRd
PenaJ Code sections 26150 and 26155 specify that new license applicants must complete a course a training. The Training
may consist of any course acceptable to the LIcensing authority and no less than 16 hours it length that meets the mi'limum
criteria set forth in Penal Code section 26165, subdivision (a). Instead of a course described m Penal -Code section 26165.
subdivision [a]l, rrre licensing authority may require a community college on-urse. not to exceed 24 hours. certified by the
Commission on Peaoe Oncer Standards and Training. If the loosing authority requires the community college course, it
must be uniformly required for all CCW license applicants.

Fel license renewal applicants, the cxnurae of trading may be any murae acceptable in Ma lcensing auMolilgr Maria no lass
Thanmight hours h length, and that otherwise mess the minimum critena set forth in Penal Code section 26165, subdiuiainn
tal .

A licensing authority must establsh and make avaiable m the pubilc 819 llue4ire exercise requllememe It uses {inf:ludlng Me
minimum numherof rounds to be fred and minimum passing smrss from specified firing distances] when issuing licenses.
{Penal code § 26165, subd. {b]'.]

Psyclmloglc-1l Tearing
Under Penal Case section 26190. subdivision in). licensing auth¢:\'ities may also requke psychological assessment for each
initial application. ii required, the applicant shall be iefeiTed No a lcensed psychologist acceptable to the lcensing authalilgr.
`ll'he applicant may be charged for the actual cost of the assessment. An adNilional psychdngital assessment of an applicant
seeking license renewal shal bs required only it there is compiling evidence of a public safety cnncsnn to indicate that an
assessment is necessary.

Comnlstlng the Annllcallon
Pursuant lo Penal Code section 26160, each licensing authaiity. in addllien m usingtrisetandard application form is required
to publish and make available a written policy summarizing Me provisions of Psnal Coda sections 26150 and 26155.

`lThe application on the following pages see forth standardized queslinns to be used by the CCW licensing aulhoNly m
detemline whether a ccw license shall be issued. The applicant must certify under penalty of perjury that all answers
provided are true and correct to the best of their knowledge and belief. The applicant must also acknowledge mat information
disclosed it this application may be subject to the public disclneixe.

Pursuant lx: Penal Code section 26115, subdiuision [c}{2). in lieu of residence of business address. an applicant who
participates in the program described in Chapter an of Division I of Title lof the Government Code (allowing address
confidentiality for victims of domestic violence. sexual assault, and stalking) may provide the address designated to the
applicant by die Secretary of State. Pursuant to Penal Code section 261 is, subdivision {c]»{3). in lieu of a residence address.
an applicant who falls within the categories described in Penal Code seclion 26220, subdiuision [c',l {sling judicial oflicersl
may provide a business address of an allzematiue mailing adckess. sudl asa Post Office Booz.
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5ITLTEDIF 4::ui 1:l5l»41a.
BIJFll:lr1i"IRh. u11ran4:: CALIFORHLA DEPARTMENT oF JUSTICE

BUREAU OF FIREARHS
STANDARD INITIAL AND RENEWAL APPLICATION FDR LICENSE

TO CARRYA WEAPON CAPABLE OF BEING CDNCEALED

nEnulr l£l-4r4:IF Jl.8lI'.iE
Fl l l l 3E :m I I

Answeriig all Ins questions on this standard application does not guarantae Me issuance of a CCW license. Prior to issuing a
CCW license, Me licensing authority is required no determine whether the applicant meets all the statutory qualifications
under penal Gods section 26202. subdivision lb). the lioertsing authority is aim required un onnduct an investigation to
determine whether the applicant is a disqualified person and cannot receive or renew a CCW license. That investigation
must. at a minimum, indudea review of all information provided in this application, an in-person interview with the applicant,
interviews with at least three character references, a review of publicly available information about the applicant, a review of
information provided by the Departlnenl of Justice, and a review of information it the California Restraining and Protective
Order S5lstem. Interviews d the applicant and character references are mandatory for initial license applications. The
licensing authority may elect to require Wiese interviews for renewaJ license applications. The licensing authority may engage
in investigative efforts 11 addition to Wiese minimum requirements.

blnnMrl' Ipsrnn-xlrms
Complete. lead, and sign Ssciinns 1 through 5. as dilsctsd. Use additional pages iilmara space is iequired.

Review your answers before your in-person interview with Ute licensing authorilgr investigator and be prepared In clarify the
information provided upon re-quest. You have an aflirnatiwre duty to im'onm Me inuestigalzor of any changes to your answers.
Nam MM under Penal Code section 26151:-. any person who files an application for a CCW Ioense knowing Mat statements
contained theres are false is guilty of a misdemeanor, and in some instances, a felony.

Ssdinns T and 8 must be cnmpletM it Huprssence of an oRlcial of ths licensing authority.
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STANDARD IN ITIAL non RENEWAL APPLICATION FOR LICENSE

To CARRY A WEAPON CAPABLE oF BEING CDNCEALED
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BUREAU OF FIREARMS
STANDARD INYTIAL AND RENEWAL APPLICATION FOR LICENSE

TO CARRY A WEAPON CAPABLE OF BEING CONCEALEN

Section 2 - lll'nm\atlnn Purtnlnlng up Ellglbllhy and Dlaqudiflcutlon for WWW [Juana
1. DD you now have, nr have you ever' had, a license 14: :any a eoncaaren weapon [CEN]-'Q If yea, please

O m a r :ne l8'IJII'lg anew name, 1581111g B1.ED&. »3Cw llcensa runlet. and l8EI.IE\1ETE. use aaarmru pages
i n w e s s e q l .

III sag no

Issuing . ige nclr  Nam e

C O W  L n c a n s e Numlbef

I s a L i 1 g 51819

I s s u e  b a m

2. Haueyuu eva-I been nenea B CCW Iluema DI' rad B leansa 1e1.'nk£dfurall)l lemon? Eyes, Ws8ne amer
me aganql line, BBA. so me resaaliforuenmvrsuocauun.

DYESDND

t i m elg8nqe  F lam e

Reason Ex Eieu1naukhuec8uan

3. Hnueynu ever had and alllsaquerniy nannunoed your United Slater citizenship? Hyun, please saqnhm. \jlyEs[jno

4. Hewynu eve! been Merged wllh my erlmmel ofleme l}l::MIlen el mlllIul)1ln 11\e IJnlhe<I Slaiescl any
omer onumry, even If such cnergeswefe mmiesed? If yes, please emplsm Induang 1.rle Anna, agel'll:1I',
charges. and -:Mpc-sltl¢: l\.

III wrEal:l ND

5.Hauey\:lu eve been Heialnad at 8IIesmealntnaL1man5ta1»a8 nr anjl nthar \::al.1Il\"' Wise, please eneplain D Y E S D N Q
ncxunlng he name, aganc:y_ arm whelnaf Me aalardrmn or nrraat raallnn In crirnlul merges, Ann rf 9n.1l\e
M p o s l l l c n .

6. PIE' you naw.nr have yan l:-een, DFI Rfweuon- parole, pos: relssaenomnrunlly supennaon, of msnnsncxy
supennsknru hum orly mane for mnmuul\M anyc8el1se lncllmlgusMc? If yea, piesae saqzum.

III vEalII no

T . . r u e  g n u ITBILDT I n s v a  W u bean, B party In a Iannllnills last Iva years? It yen, please e'lpIEIln. D vEsljl ND
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l::NUFORNIA DEPARTMENT oF JUSTICE
BUREAU OF FIREARMS

STANDARD INITIAL AND RENEWAL APPLICATION FOR LICENSE
TO cnnrw A WEAPOPI -:APABLE oF BEING CONCEALED

nnwlnlll.Hral 1.l:n::
mu: I of II,,..,

QQ"Iv

R Ilyuu saruaa um LrlaArmea Fnfnaa. nm jour nlamarga nl\enlmn hnnoisnle? H yea, plaaseemmln. l]vEs[.IH\::

9. Flleynu now.nr lava 5911 been, subledm any restnalnln-g nestler. pmbemlve Dear, nr cllleltype ul 6ollrl
older issued pursuant Bo Penal C4:»de semen 546.91 {stall<lng;l; P'arL3. rzclnmendng gulf secilnn 5210-, at
P'all.-IL l::l:l1'1mel\clng num secunn 6300.91 D1'l'I5l0f1 Il]-n'f 1f1e Fsrrql Cade laomeeuc: uolenca nr annual:
P'el1¢1l Cana sacunn 136.2 fulcnmsanalnmnesaea da'lma}»; Panel Cana aealcm 18193 (gun vlnlulca
lvenirslnlng °1*1¢fJ: Cade Ni Ciurll Pruneulve sawer 51-ET.-E lm-II llalasamem}»; C465 n1 Cr: l'lDE»E0IJfB
section 5218 Euuurkplaca 'vlnlenoa}; Godeof Cluj Procedure sermon 52'F.»B15 [sdmc-nl 1' of"-:,e]: Welfare and
Insiiuhnra Cade sedlana 2135, SDI!-, 3-62.4, or t2E.5 [_luvenile urtardEl'a}<.ar Welfare a"-3 lnslmrUnns
Coda Beaten 1555198{elaer.rd8penam\\amlt ahunel? 11 yea. pleaseexpl8ln.

0 vesfj ND

10. nleynu now, DT have yum bean. 5unj8r.11n a Dana leallslnlng_ prnnecuva, or 5154-8ulm! aus lsauea bran E V588 No
of-nf-srsne junsammn pususnt m aw; mncsmlgdnmesilcvlclenoe, fsrriy Bw, puoi8ciinn of mlenn
of aldariy pel8on5. mal rug. "aras9me"1. vatnean In\lnlda11url.nl hmmm p::me854un" If yes, pl &
E'lPIBII'l.

II. Flleyuu now, nr have plan been, sublet Nz- s lrslld lesuslnlng. pfntecuve, of stay-sulsly euidel Issued by
any »:)c»ur1 wlllnrle Umped Sistasar by anyam-ulem8lunadm¢l¥? If yes, please aneplsln.

l:IYESI:IND

12. ustall Mafia wolahons [moving u1::lahansonlg.I]la1d nulai wllcda scudents you haw rlad n Me lastfma feels. Llse
addnnnu pages rf necessary.

Date \l'loletlunl'}5¢:udelrl Cltahnn ND.

EFatn Wlmu m§n u &1i Dmunn ND.

Eiste \l'lc-letl\:»nl'P¢:ade1rl Clta'llc-n No.

Crate Vlnl8Uml'Ma&n1

i9€f1°=5f

**9ef1-25"

i q en w

»*Qef1°=:f Uitahnn ND.

Date H-'lnl8tlun.'Acuden1 Agency Cltaunn ND.
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CMJFDRHIA DEPARTMENT oF JUSTICE
BUREAU OF FIREARHS

STANDARD INITIAL AND RENEWAL AFPLICATIDN FDR LICEN SE
To CARRY A 'WEAPOH -:APABLE UF BEING CONCEALED

13. Have you ever been 1alren Inmmelnny as a danger 11:l eelfor mreue nr reeeom rel8meaw menial haehh E \*ET  D NO
lnderWelkle and Inetl1.l.lilol\e Code eecuone 5150 of 5555, of esseseed under Weriere md lneliEmlone
Cana aecnen 5151, Cr anmmen Una mental na8lm1&ac1lny under 'Warfare Ana Inautunnns Cone neurons
5153 nr 5152, or oemfleafa' menial haan1111-a8nmam under WEl re and inednllinnntoae aecllrma 5850,
5266. ur52710.15) If yee, please erqrlam.

14. Havayuu oval dharwlnebeen Iiealsd in marlal lima? If yea, plaana mepllaln. []yEslIIH»:)

15. Hauayuu oval been found nal gulhy Ilea IBBBCIFI dllsanity nrmarnnlly Inuampem8nl kg Hand lrlul? |fyaB. D YESD HD
plemaa own.

16. NPYGU now, DI have yollauer been, aamcmad ma nullrnlleu mlssmnna nralaohnl. or hsueynu ever
llillaad m Illegal cnrllmlled euDsm\l:e, al haw yuuausr l€pgllQu Nz- s delnauflcatlnn ur¢l9lre8unerrt
plugam? Eyes, please azqzun.

III yssg nun

17. Have you lugger in an l.1lawful or muueaa one,s p la y , DI n"a"»::lsrll"g of E Wrap 'P If was. plasae
eueplaln.

[] YES III ma

in. Hamel gnu oval been l w n l u u d In Ell"ll\dHan't Imlnl\.1gf.Ham1a'} if yes, please eneplah. ]Y'E3 l'NEI

19 .  Haue y nu evi l mean lwuluud In 8 dcnmamdcvld8flca Inddenf? I f j l a s , pl88aaa aln. IIlyEs[IHo
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:Ta-.T1l:1l:llll1\:!.l.1.
1:r.:-inn »:l'l.':m-1l

4-l'."m

n:l'n.1ll.1-rr |:. llama:
pa: I o' I atcn.uFoRr4IA DEPARTMENT DF JUSTICE

BUREAU OF FIREMRM s
STAHDARD INITIAL AND RENEWAL APPLICATION FDR LICENSE

TD CARRY A wE.n»pon GAPABLE oF BEING CONCEALED

2IZI.Hnulsl\ll:luwlill\elN anlyi\ac»1a1atrlugn:aftaolna naualanlaapptnuemlnllnerlaa?lf ynn,pleanaalq:la.1L D Y E S E N O

21. Have you ever lest B kean, nr had afleerm ermaan? If yee. please elqnlamend deesribe whetheryeu
ieparted he 1059 or lheflat the hremn.

[jvesjnuo

The censung aulhonly Inward n r  a l i e i l d request Mnflmtmn an a n y  d  t h e lnlalmahun plmrldad My me Bppllmnl, M
dDD'D51&[E. a~anodlrmmar none d IIB appllcanrs anwaars have Margin.

Inwsllgstos nulls. Uaeaddlluni pages 11 necessary.
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:n\.nl:II=l:nl.1=1:l.ll1.
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IJ
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CMJFDRHIA DEPARTMENT DF JUSTICE
BUREAU oF FIREARMS

sTAnnAnn IN ITIAL AND RENEWAL APPLICATION FOR LICENSE
TO CARRY A WEAPON CAPABLE CF BEING CONCEALED

||:ease IS I me names am no-1aa lnfnmahsn of lnree pelsnns wllllng [D serve as referaices. Grle m me three mel DE
person aeemned n Peru Cone sermon 83.5, sundlmlnn lN]l['llnlJr epnuae orlblmer wailea, ynurcarlanlmnt arihrmer
cuhablwn, your Hannie. ursnmenne wlm 1.mum 54:11 have. urplevlnusly rlsd. sn ellgsgsmell1.ordelJng leh11nnshlp.nl the
mnmernr femerof your dial, If appncalale. At la8m onedm8 wee must Ne your tunnel:narrt. rf up-prlrulrle.

I

Flame Hehtlnnstlp I-'hon8 Flumlaer

Flame H'ela1Jclnsl'll> I-'honeF4un~l:er

Flame ITala1Jclrlsfll> Wlol\eF4uml:er

m....¢ . Daaaiptlon uIFIlnannu |

List belnwiha hrearm8 you dele lncsm; Ifgrarrled a CCW cense. You musflbe Me llecofded uwneq wltw Me Depaitment
af Ju51loa. M 8nyflearm IIa18d below. You may use 8 CCW Iiczense gar tad ll"l leepansa Mihis app Cato" mnlyfnrsampng
ma ir88rrrqsl l»\1.d1 you lIB1Bl'ld EBBCIE8 naraln, 1.II95\'\3LI we inr BHG clzlaln al amannme"L Aw 1115.15B w.M m e 8l'l
alinmauc mvuwiinn under P9llal Cade sermon 26195, aandlmlun WL and pwalala Biiest. U58 add.1.lnnal pages II
lleuassary.

HaKg m a . ; lallber 5enalFlumlmr

Make M a e : Uallbel 5enal'Flun'l:er

Make mar Calibar 5enarr=lun»n¢f

Make under Calibar 5el\alFlur1'l:er

Hake Mbdd' Lieliber 5enalFlur1'l:er

Make M a e ! Celiber 5el\alFlur1'l:er

Make M a u i Celibei 5ellBlnur1'l:el

Make mere! Calibei tiellBlnur1'l:el

Make M a e : Calibei 5ellBlNun'l:er
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sw-.1.l:l=l:rl.l=\:l..l.l.
1:..:r11.1z- 1:11:a:u14

l:il='lln1I.l4rl:.l.l:Tl::
n u u l I

lJ

I I:

CIJJFDRH IA DEPARTMENT DF Jusm:E
Bunuu OF FIREARMS

STANDARD INITIAL AND RENEWAL APPLICATION FOR LICEN8E
TD CARRY A WE.4POH CAPABLE oF BEING CDNCEALED

Saudun 5 . WWW Llnanaa Cund111nn1 and Rnuulnliunl

The licensee re ieeponsible for dl Ilehiy for, inJury no, ordeeih dell); person, ordemege M any pfuperiy whim me' result
1F1I'DIJQh any are el nmlesmn aether me lIDEl1&BB Dl'1.hB lwnslng audwnrny. in 1118 wentarlgl on lm. aIL nr .BDIIDH H l:w11g11
sgllstme lcensllg aulmrlly. Its chlefofliaer Ur my afrlsemdugees. by lemon d. or in cnnnedlnn wllh any 8u::r1 actor
amlselnn, the laenaee 5t18ll defend, iidemntfy, and hdd Iumieseiile Ilo8neng8umnniy. lm chle'f1:»fi::al at angrdde
empmlreee lim sum helm, euIL DF ac1e11.

ThE lcansaa snlhorlzas IIB Ilnennlng aunl\olqnn l r " 'e51IgaM.  as ams aaam necessary, 1.rlBIGBI'l5-EIEI'B rnmna nnamaramer um

mczerlsin any and at lITI\:lm1ad0n winchmay mnoenlillel passlule dlsquslllcsilclls to be Baned B GC!l'l' I l o a n s e  a n d ielasee
Sam rssumg agenqrnf anya n a  a l l  n 8 m1 q anslng nut d much ln \ ea11ga l lon .

W h l l 8 eerardamgiile pr1vllege5 gmn1Jad Io the 11081989 11\d8r the 1efma d Imp Inns, la Ileensaa Alla! n4nt [pursuant he
PeumlC o d e sedan 2E2D0}. when carry.1g a annoa8l8bla waapanas aLrlhnrlzed by 1h18 l1cel\se:

Canaina sly 8lnol\::lr.nevelsga. ermnlulea sunslanne as uasuiaea In lie mm Ana Salhlyl Cana aaclolw 11058
In MUSE, Imluav8.
Ba in a pl8caa having a primary purpose d@pan5lng sluuhnllc Daver8gas fnr amine mns.l mptnr.
Be under the lnlnenca d any 8le¢:l\d1c: Ne\\el'age. me¢¢SI1l<)l\. nr cnnllloled subs18nl:e e511eea1l>e¢ in Health and
Safer' Cana aacdnns uma No 11058, nausea.
Carry 8 fnaamnalnnea in me lloensa nraflwrm for much [hay me not Ma ¢e<:nman number [unless he Ilnensae
um maned a COW um08 Penal Cade eeeuon 25170 and has been allrromad In carry' a Imam tram legsatarad
b0 Ile agency' larm\l»:h me Iioensee has been depullzed Cr appc1\8d un saws as a peace ofl'laer].
Feleely lepreealiue person 1het1l1e Ileeneee je e peeeeafhcer.
Engage in l.1lue11iea 4slapley of e aeenly llfeapell
Fell 1ucerr§r0'1e lcenseon me. person.
Impede any peace afliuer in the peltDlmenc:e 0'f11'1elraul'\'*l\les.
Reliue in ¢epuy 1.r1e luenee for pride 1.rle hreerm toenail peece olflner upon dernendfar pllpeeeeef iupeedng
me  f n e e r m.
Fall 1nonmply u.1'1 any ra8eolwllle restnululm or mndllonn :on linenslng aurnom; Impaaea, Inuudng leallmnns
ss lxatllehme, plea, msnnet, and c:lrcunwmuesl.\delu+1ll::h s leer see may any s pmkal, ievnhrer. or o t h e r

iiiim napahleaf Daln-g nonuaaren in 1r1a pefann.
C a r r y mclelhsn Mofrasrrru l.\derlhe lcanseelscoltrnl at one 11ma.
V l m l a W la8a1~al. sm\8. nr Inonu-lmlru l a w .

T1le49, waalnn 46605 dlhe Unfed 518he9 Cade M8be9 that B Iicense In :zany acalneHe<Ineapan class not sulhclw a
person 1D :zany aflearm, 188[ ga8. a' 8nynangaluus weapon annum onmmelwdalanlnas. 5-ud1 ulnmtlnncan rea lm arrest
by up enlnmamelt

Any wolatlnn afihess renlluuom mrmf1dl11o11e rely iesult i n  m e  OC W Iioanae being readied, 111 may mud my i.'l.rlef use ul
mnlnansa mall lallammel by me Ilnanang aumnnlty.



Case: 24-565, 01/02/2026, DktEntry: 52.1, Page 68 of 98

68 BAIRD v. BONTA

:Ta-.nl:l=l:nl..\:lll.l.l.
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STANDARD INITIAL AND RENEWAL APPLICATION FDR LICEN SE
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l:nwnTII..rm:lr ..1u:n:l:
mul: 11 nr I r

*r.~go
_
Sactlall B - Appllcahla CIH'lolnla Pmal Coda Sncllnnsiof COW' Unenuno
Although Ilcansa rlaldalra must allay all current tedavnl. flan. and I0-cal laws. Mn tollowlng Penal Coda sactlnns am
ulspenlal Irrqzmrtanca in the hnldar at B CCW Ilcanse llsgarlrllng Me use, carrying, md lrtnragll of flrnalms. Plenum
note :nal the Penal Cards euwefple pmlflded beluwue far lln*l'nmllll:lnH purposes unl]r. Tuna Efrem mage lan!
change altar time, trmaie chmgas linvs nnnuMhg Men.

Penal Coda aedlnn 2a1au - Falun Srmmanl in Appllcalinn Far
(al .Any peracllwlloiile8 sn spplcauun ieqiied by Eamon 26175 kncwlng lm smemenm cnnwined 1.r1ereln are fsrse Is

gultty ul s mlwemewel.
(hp .Mol perncuiwo know 'g 8' 118ILes s false srmemeium me a:.'-5 cannon 'e<_;a'C 'up any clflhe fallaulng E gJIlt5ro'f alehny:

[II The danlal or rauumhnn of 8 luann, Mme dellml-of H1 amenu'nan'1 1l:»a Iloanea, moued pursusrrttomls srhda.
[21 A nzrlrriwl non~.'IMon.
[31 A inding d not guilty by reason of insanity.
141 The useaf B norrlmllad substance.
[51 Adlshnmlable dlacharge hammlllwly savlue.
(Be A mmmlunanr Ma mental lnndlrunn.
[al A ral1l.\da1l::rl M United Smtsa ::J11zan5hlp.

Penal Ends section 152 - llanallugllinaf [e:l:clrpL au hdllflnluns [:| - [1} not Included]
Mansulgntu lame unlawful H119 Ma rluma'l nemgmuwnm malbe.
1a1 *.!'o.nt8ry - upon a auuuan qlnmal at near of we.
(al Inlrduntny - In Me czcmmsalnn do unlawfLl ad. not amuunlngm B Iel0l1ll': nr In Me mlrnlnlsaon d a Ewful aWniliizri

mlgrrtplus¢laadeath, an lliaurfulmanner,421llllhoLrtdue Villon and drunnapecuun. ThB sllnclvlaaall shall nolepply
mazztecxxnmlnea lnlle dlrungdauelida.

l l

Penal Cade iactladl 18? - Justllluhla Huniuldn' Ally Parnnn
Hurrlmda is alaajuatrflabla when onnmmed Do my pelann in any aflha Inlawlng aasee:

[II Who raennrlg any atmempttnmurdar any par5::n. nr hz cammrta lelany, CIT to do snmegraBlbo Injury upon my
person.

[21 wnm nalnnulnad n ualhlBn al nsnlwdnn, pupelly, nr pevann, ag8kmt Una who nwliiastly ll'l1GFI05-DI' enUas».0l8, by
woianoenr suplua, M coma n felnrrg. nr netanem\o m8nllhaml lnranaa ma armwvnrs, 11 a ualell. llnmua, at
11Jml1unu5 manner. w amer the nmtaunn of anntha IQl1I\e pulposa afdlWlng ylnlenna Manyfperann Belem.

[31 'l'l'h81 cxxnmltted ll he Iman'Ll dalense ul muh pelHnn. of d B spouse, pererlt_ did, master, mletese or
senna Bum paladin. when iheie je reeeol le gunnnaw epplehend e deagltommmlt e ielenlr or In de some
gealncdly injury, Ana Imn'.\emmngerafsuu1 eeslgn Deng eceompllsnea; nut such pelee, or Me pecsen n
uheee behelf1.he deienae wee made. If he of she wee me eseelhmet engaged In mLrhJel centat muetleelgrend n
goedl'alth here endeeueied 1.edecilne enyNldwer elruggle lnefere he hemlcrlde MM oemrmmed.

[dl !Nh81 neoesa8nly eclnrnlthed " el'1ernptlr'g. by awful 14854 and mine, 1e apprehend any pereanJfor.eny felenlr
l:=emlnltlel1, or in hardly' s..l,':l,';:ee5lng any na, el in hafmljl keepiig end preeewln-g ma peace.

Penal Carla -3a4:1lun 158 Y .lustlllobla Haniuhcln' 3uFfll:lanl:lr of Fun'
A hareTear of me DDI"l'lfTII6BIDI'l dang' of l1\eo'FI'en5e5 menhonad in aubdruhalam 2 and 3 of£e\l:Uan 1B?, In plwanlwhldm
hclnlad8 may be lawfully nammlthad_ IB nm mMuellm l.B*hpyl_ Eut1I\a drumstannas mmt be sufi::larrttoaxu1a me fears
of a reesansble person, and Ile party lutlg musfthave amen uldenlle lmflusnueaf sum leans Dans.

Penal Cade iachlan 25190 - Crimlnll Storage nl'FII\arrn
(al Eunapl be pmvld8d 11 Beckon 25185. EU pernnn namnnlls Me crimenf 'mmhd storage al a flranrm n°f1he first degree' i

all d the folowlng unlidhnns are anusflad:
[II The paraan keeps any 'tra8rm mthln any pranuesihat are under the pel'ann'5 aJ5tn:Ijl otnalirol.
[21 The pemen Many of raamnsbly ahoild knuwiiol s M1ld E lcatyriu go " access bo 11\eire8rm'wllhnut11'1e

pelmlaslnn all nneuuas paramour legal guamlan. nr meta prawn prof' men 1rnm pcaaesalng a Ivevalm or ueaely
weapon pIJrsl.lan11n nata DI' federal law IB Ilksljl to ism access 1:1 1r1a flraam
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To caRny A WEAPON CAPA8LE oF BEING CDNCEALED

[3] The d.d obtains access in the qualm and 1.r1ef8D\r muses death urgeallxadlly lnJur\rlnltle child at Brr5r aLr1ef
persarl. nr me pelwn prnhll:-mea hum posaesamg a flreelm or newbury weapon puramllin etsne nr ianeral law 4:-Dtnlne
amass no 11\e11raarm EDU :nereny causes aaalhnr g'aat nanny injury 10 1namaalvaa a' #na DIIEI parson.

(No Ewoapt as pmwaau h Sacuon 25105. a perann cxzlnmltama arlmed 'MmiW alnraga d a flraarm dine samnu aegiee'
if all ul the lolawmg nol\¢llon5 are muaflad:

(11 The pelaun kaapa anyfraarm wllhln any prarruaamat are l.llnarlrla pelanrl's watuqi of ccmrnl.
(21 The pelaun knnina or reasonably Shaun xnawuuac a mm: lcelylngs.1 aacasa Do11\e1'lraarm'»\1lI1aLrt1rle ::e'11I5slo"

dine cnlln's param nrlega gua'car, on hat a puaan pmhlnlnedfmm paasasalng a firearm or naaulymuaapun
pllauarrtin alma oifederal .aw B lkelyiugnannassiuaiila flraarm.

(31 The mlm nnrnnu aueeasmm8 Hraarm ana11\eran»,' meas 1n1L1)_ mlerm8n 4ua»1l:0a11y Injury, to Ina nr." 0: nr any
nlharpelsnn. of miles tre swim sllhsl kaa [x.lhllc plseeor In vlmshonof Secl::n41 T. of me psrsnn we" :ated Puln
p-osaeaallg a liaim nrnen9 waapnn purslwlt to a1anenr fauaral lawnnulna awasa in heflvearm and 1riereDy
causes llury. cdhsr ihsn gras! bndlllr lr..)l. W1t1smssh.IEs DF sry edhsr person, aimrnss haflusrm siirheur to s
plnlcpuna urnvlcunon of Sacuon 411.

{c} Eawspt ss plovldsd In Sewer 2518, a pslsun callunrm tre [l.T1G sf 'nlnlnsl stursgs of aSrssrm In the :no degree' 11
me param Iseeps any ieiim wnnln any pfamsaallln1 are 1.\del1l\a pelann's cusioug"nr nolwnl Ann "as §E"1ly snolea or
leaves B heairn in B lewder who! me parser knows, DI raaswably' S"DllG MDW, mar a mlm IB IInleq in gain awessm
111a iraarm whneu: :ne parmssmn alma anime parent a' legal g.la'C a", unlaas lease-nanle scion la men by the peraun
in eemrs the firesrme@.1etsec:ms bathe Mlld.

4

Penal Coda sactlnn 25105- Excnplhmin Crlmllnl Storage ul Flianm
Eemnn 251M Noe! not euply wneneversny d :ne fclowing occurs:
(al The -:nun amam :no l\eillT1 as s lesultd an metal entrytnany premises by any peism.
[be The hr9m H kept h 8 Iadend nunmllelnr In a Inchon trnla reasonable pelsnn wuild beliauu tube specula.
{c} The flrearm IB c8mad smile person onnthln duaa entlugh plu=u(1w1yu»lermou1al tre Indlvlmal can iuaelly rallmva and

uBeltle firearm as lf earriad Dfl the person.
(al The hram E lo-czkeo wm a lo-:kmg Oe'irlDa. as oefneo In Sedan 16860. u1.::h has renuaren the Leann inoperable.
[el The peraun Isa pesos olfloelor s memberof1.rle Armed Fovcssor the rhdonal Guard mdihe mild al:llalnsltla firearm

during, cl lnuaenmI to, 1.r1a perfor'11anc,a of ha peiaona alias.
(3 Tha child nnaanns, or ohmlra and a ac~."a'ges. the Hraarm h a Hafiz an of aetfaafanaefoldafanae d anoitiar paaon.
[go The pele::n'w1\o keeps e Tadeo hreerm on any pnemees ms: ere unoer the pereorrs cusnoql Cr mnnol nee no

reasonable expeaeuctn. I:-eseo on ohlecuve fete end clrcumstaices llietermda lsldyw be preeemon me plemlsee.

Punnl Cad: sac flan 25200 - Storage o'f Flrnnrrn lane-sued by Chlldian al Prnhlbltsd Fumulm and Cunlad DID
Pnmlsea
[al If all ul me Ielomn-g oaiiinona are sahsflad. 8 person' shall be punishad by Inpnsunmellna ool.\qr}alI not asweadlng

one year. nya fine not sasrceemng one ihausann Co a's 451.0NOl, or Do Dom 1na1 lmpna::l.nan't ana he:
(In The pereull kaapa 8 firearm. loaded at un.oa¢!ed. wllhln any plemlsaa llalaH mdeiliie pel9nn'5 cuslndlr al c:an1ml.
'[al The pereun lcnulnre or reasonably shcild know try a mild E lcely10gs.1 amass kalilalllram wllhnut me

permlsslnn of me olds pal8nlol legal guerdien. or theta pel5¢:l' pref' sled rem peaaeeelng a learn drdearljl
weapon pzsuammmle or federal up is IINEQ' 14: gsm acoesand me 1lrearrn

4.3-1 The d.anr the prnhll:-med person cblelneaceesenu mel lierm end 1.rleree'&er knee dwetireerm Ml'-plemlses.
{b} If all of me lclowing oalimuone ere eelleied, e person shell be punished by lTlPIl!Dl'IMEII1.lIB <:ol.lu,'laI1 not enlceemng

one war. eye Hne net enweedlng Ive lheueend deans r55_aeal. at by both lhe't Impneoiinent end he:
(In The peleun keeps enlrfreerm wllhln end prerrmeelhet ere l.llderltle peuedn.e melody of eellrnl.
(21 The P8ll&5ll mane or reesnnenly 5f'Ould MDWUIEI e MIIB 1g mary-1nga.1 emeses in 11\e 1lraermwlmnLn me l58"l1l5SID"

dine Mlle's wren: erlega_ gue'c»ar, Anna: e pus:-n prdhlbltedfrnm paueselng e Hreerm nr deeulymueepnn
pueuemm some crfederel law re ll~:elg.r1.dgane1c)ceseu:11\e flreerm.

(31 The dldai the pmhlhmed peeeen oslelneacdewhume Hreerm end lheieader c8mee\Ilel Iieelm off-pren£e5ln end
pmluof prhiebe preached, elernernery ecrlnnl. middle edledl. high euler. or tdany emddl-wonenled Hall. edNlljr_
Cr perfomenee. uhemer ucx:un'ln-g in eduaelgrnunm Cr elsewhere.

(c) A ireerm 1.net e »:hlld gems cc)c:ese no and cemee off-prenuee in vloleuen e'f 1nls secllnn shell Ne deemed 'ueeu In me
oemmlsnon of enl mledemeener ee prided n lm adde drank felony' fer the pulpaeenf Seven 293DD regerdlng the
arllherrty no nellhscele Hreerme end alher deedly umapdne ee e l..senee.
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CMJFDRNIA DEPARTMENT OF JUSTICE

BUREAU OF FIREARMS
STANDARD INITIAL AND RENEWAL AFPLICATIUN FOR LICENSE

TO CARRY A WEAPON GAPABLE CF BEING CDNCEALED

(al As Caen in mis secmnn. "Ulf-pnemlaaa* means pfennl8eaotrler thanme praml8eawrlere ma lllvalm was sneiea.

Penal Cane sectlnn 25205 - Excepllnnrm Unlawful Smrige m' Flreslm Anneseea and Cnnrlecl DH-Prernlses
5e-c:Uon252D9 nee! note:l:lyrf arlynlll\efolawlng are true:
Qal The Anna umm the IWIIT1 as s lvesurtd an 1llegel entry llnangl prenlses by enypeisnn.
[be The bream B kept h 8 Iadued mnlallelnr In a Inchon trala ree5nf1et:He person wuild behave tube secure.
[c] Thetlreerm In Iodated um a lodmg dense, es defined in Seclan 1 EEEO, whim hes lendeuved the Hreerrn lnnee'a5 e.
(al The hreaim is nerrlea in ine pereczlnnmln close enougrl iwgeuuec the lnawlauel can Nady renneve awe use the 1lreerm

as If carried xanihe person.
Qel The pereun Is e peele nlfleernr e membered the mined Fences or r4aunnaJ Guam ana11\el:t1ll\:l al:lelnslrle flreerm

during, cl lnaaentm Do, the peflollrlarlee 4:lf1t1e pel'snn"s dunes.
{f} The -:nun amass, or frame em: c e»:."a'g»es. 1.r1e flreerm h e Leaf ml ea al self-uefeneeer aelense -ofsnother person.
[go The peleuiwmo keeps s Hreerm :use no reesnnehle eacpenmunn, beset aionqedllre feds and elcumeisnces, menladnlla

IB LIkely no no pleeern online premlee-s.

+-

Punnl Coda saetlun 5263 Sehonlu [nxcnrph suhdlvlnlonn U), (go, and kl [q] not Included]
Qs; Thla secalnn shall he icnnm, and may be emu. seine Gun-Frae Bchad Zenencx ul 1995.
(be NW pelmznwlw possesses aflresrm in a place 1r1am\a pelham mans, or laasnnsnqe aloud maw, E a scrinol zone as

aeflnen in palagl'sprl 4.4! M sunallaamn 4.el. anal be pmlsheu as spe»:l1'led n almnlwlnn {f.l.
[c] Subdlmmell [D] dues nut Bppllrhntha psauesslnn of aflrearm uncial any ul Iiefnlluuilg ualmal8noen:

(11 Wnnin a place nflvealuencaa cl plscenf Dullness oron prluale pmperlyl. if 11\»8 place dleeidence. piece dilueinese, or
p'l~l'818 plupefry H n:.l:a1t d he emnol gmunna Ann Ire pnasesalm nluleflre8rm lsnllnrume Hwfil.

{21 IA]-'Amen me firam 8 H1 urieaaea plstd, ievonrer. nrolher fiream aepaba of ne1ng coneeeleu come peieun je
umm B lcxzked camnmr h 8 lnnlaruehldaol IB \u1.rlln the locked trunk of B molar 'uehlde aiillmes.
{B} Th18 sewer Hoes ndpruhlnltnr .nlt the olherwlse lawful lmnaparhllan of any nllleltire8rm, alher than 8 pool.
l'SII'DNEI',DI one: beam cepelzleaf being ecncealen DH me pereen. n eonnrnarlce vnln stale up.

{al !N'h81 me person peeseselng 1.l1e firearm 1eseanabllr Delevee mal hay me In grevenanger neuuee M uvcumemncee
'fol'l'II1gu1E peeled a cunem leemelnlng GIUEI lseuea age c)c-url 8951181 ana4nerpelaon nrpeieunewwlullee or have
Deenfomd in :Jose alhreat hollie. life of mighty. Th18 ml:&'l5lon dues nut 8pplywhen the dlm.n5l8n::ea inudve 8
mun ml restore " "Q c-mer leeueu pu'auemlpDllnelnll 1&{oe11melw:lng wllrl 5e<:1en B2Dtl] M he Firmly Cane eneema
factual linding ul 8 epeallctllreatholtl8 pel'ann'e lf8 nr safely. Upon 8 Mal for v 1ohung 9uDdMuan [b], the 1.rlero{a
'lle»:1 shall DEEEJWIHE wl'le'lrler1.r1e aderlmlu waeeulg m.r:o'r a reeeculmble oelleflnanrley were In grave Unger.

(in Who me person E preempt Imm the protllhlllonagalnst mnjrlng 8 concealed firearm pursuant lo Sedion 25615,
25635, 25638. m8-645.

(51 !Nl'hm me person helm a v8110 luann 1nmrry\l\e1'lre8m pursuant to Tempter l( mmannng w1\h Saulon 2E150] d
Mnslnn 5 of Tlme4 ofP8n E. uno ls¢:arry.1g111al lliaim 11 an ares mat Iswmma dsunneaf 1,000 faerNuin me
g01.\M d :ne punllcnr pmala sd\naL nu: Is nat'»\1Il1 any nuIlmg, :use prnpelqr, or parlclng sum underihe mnrrcl
dap.|bIlca| pmm8 sdmol pmvldlng ln9r1Jcoan In llnderg8rmn algm\1851 kg 12, Induav8.nr on B slruetnr
51aaul»a.< Immeal8meq 8al8nemtn a nllmmg, num plupel11,r, or panclng ala 1naeruue mnuuaruIar punllcar pm-a1a
sumo. Nolhlng 1111.5 paragraph shall pmhlblt B paraan hnlding a vaJld lnansa In IT§r\ha fllaarm puauam In
Crl8pnel4 lnunmencmg Im1.rl Se-mon 2615-ala! Dmslm Saf Tllle -I afar: E framcarryhg s Wrearmn socuruanna
mum lilallnaraa m plnvlded in aupdlul {h}_ ac), of [a} d Sadler 36238

[dl Elaapt as pmuldad 11 mladvlsuan (be, 11 shall ba l.1Hdful fanny param, wltr' ledueas dlslagard furlha aafaly ofsndhai,
luoaisclwalge, of altan'plhodi5.c:halgB. afraarm In a ndlnnl acne asdainad ir parag'apr [4] d &M¢m50n Fe). Tha
prohlbmm cnnmlnen n llls eubuwluulrdneanclappql to me alsmarge of a Tirearm 14: me et-clenl l1n11he onnmlnnanf
paragraph 11) o'f sun¢vlalon [l:j»ale aatlsflan.

[el Aa wan In Mls 5ac:1mf1, he fdlnuilg dafllllora shall apply:
(13 'Concaalad flraam'hna the Mira maanrg asliral term H Ivan In Sediaiia 25400 af'-:I 25510.
(In 'Firmin' has me mna maalllg aslhal balm E glean ll'l auDdlulalnlra (alla [8], "clu5.»e. m Semen 16580.
(31 'Ludcad onnmlnaf has me anna maanlng 8a111n1 tam'l E Ivan In Secncn 1 EE5fJ.
(in '3ch::011::1\e` lTI88l"IB an area n, Mon the grounds dl. a pllllc nr mame wma pru-mIng lraludlun In h "cle'garten

or grades 1 In 12. lndlmhua. nrwlllma dlalanueaf 1.DDD faetfmm me grounds of the pllhllc urpulualua sdlecl.

: +
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+

'[1'} [rlntlnduded hem]
431 [not Included hem]
[no Natl.rltle1andlng Seclmn 25605. any parer nhuhlmg urpasaessa8 8 laaded Mre8rm upon the gmundBn'f B c>a'npu5 of

Cr nullnlngs unnau or nperalau for munanr housing, leaching, rasaarm, DY 8mnhmtrmlnn by, E public nr pmlnle u" hers to
Ur OO ege. trane oontlglnaln at are c=ea"y marked l.wm5lty :5'o:5e'ty. unjam llns with 1.r1s ~ll11Iten pemmulnn off the
urr.-er5rtg,r nr deluge presiderrt, hell des yee, Ur aqllvnlant un.-ersty or Gnlege aLrlt1nnLy. air be punlmeel by
lnlpnsormer11pl.lsuan'tt: subdue»sl¢:-n oh}d£echm 1170 for h\0. three, nr lol.. reals. NutwltI\smndlng eubdhnslali aka, a
urr..-er5rtg,r or nalege shall peat a pmrrlleilmtlaa Mpllnary a"1ranl:ea an mllunnquaua pmparly m8nruguuar lllealns
a'epmhlnlbad o" umm praparly pll8umllaihls subdluslan.

{IN Not»J».1thsa"d "g 5aDh<:l\ 25505, any peusan who brlngaar paaeassas a liiim upon Ina Kaunda d a campus d. of
l'».1 clings aw"ednr apar8tedfar nlldallhaualrng, 1aadlng. raaeaiw, ar adm1nau81 by, a putlnua prhi8ta unluelalty at
oallaga, Ihat are aan'hgua1.l5 nr are claarty marled unwarany prnparty. uleaa It Iswllh me wrltmn pem1l5alan al Ile
u'lvarsrb,f ar allege prasldarrt. ihalr deagiee, araqllwalarvt unversty nr guage aLrlflarlty. am! be punluied He'
In1prl5ormarTlpl.lauan't1n aubdrunmn lr1}dSa¢=unn nM farnne. he, at thiaa yaala. Noh.lh'151andlrlg alladuldan l.k]. a
urr.-er5rtg,r at aalage shall past a piurrnleltnatlna Mpl.narya1'l.rarlcea an nal\aanwuaua pmparly m8nrguu hleulns
be pmhlt-rbad ¢x\1llal praparly pusuemla 1h1! supdllnslan.

go For pulpoaa9 a'Hhla aeclian, a 1'lraarm small be deemed lube Iaadad wllanihela he unaaqnandad rlndga at algal.
mnamllg are a that h¢=l:la a Marga afpawdal and a bullatol EIGL In. cl atladied In any mmnaria. Ile fraarm.
hcludlng, t»Lrlno4..'r'1rbed to. In ha firing dwmbar, magazine. at dlp iharaaf auaameu to he beam. A rm@e-la8der
Hraarm shall be deemed Mme Iaadad Allen It 15 c8pped o' prlmad and has a pawdef&1arga and ball arshat In me Penal
U cglindar.

4-:

hlulc.1g

Final Coda Batman 26230 = Pruhlbltnsd Human
(al A person gamed 8 Icarlsew am: a pool. re~.0lval, nr nllel fleam mpahlenf Dellgnal\aaa}ed upnnihe par un

pl.slJan't 1nSeconn $158, 216155. nr261J'D shall not carrgra learn an or Into anytiMe llmung;
(11 A plnca puulunnaa by Sedan 6253.
[21 A DLldl\g, leal pupeny, Ur pauling was Lndelille mniuluf B preachunl of Mlldwe1'al:llIty, "cludlng 8 l0aln 0

p-crlJnn ds tu¢1g under Illenonlrnl Cr! s pleauhnm oldidcare ra¢:llrLy. Nailing in 1hls p»a'ag'a:h shall plwantltle
qzevainr d s chiidwe fla$ty in afsrrql home from wring nr peaaesslng a iii lm in me heme If nncr1|id maer
child cam at me home 15 pleuarlt in ma humenr the realm In the home je unlnadad, stored In a Iodxad uoulnlnel.
end at-red aepala1et5r'frum 8rT.nunnn:»n when a mlm mae: child care atlhe rleme Is present In the Name 50 lung ee
me crlllucere plaguer nntrhee :rerun-la: mere I! e ieiim In me rreme.

(al A DLl¢1g, perklrg area, nr pnmondf B hulldlrrg \l141er1he c,ont'nl d m nfheernfme exearttve of Iegislatrve hvmdr al
the ehle gn4elmem, except ee ellnwed puleuen'tbe m'49ph :21 d slhdmelnn l_blD-f Se-::ll::l\ 1r1¢.

(re p. Du -:.' "g eesrgnene-ufex e enrllplueeenlrg, nmunlng mane? helm! e superior earn meme! rem of appeal, or the
C8llfo" a Supreme GnurL perkmgarw under the ew1.l'9l d the uwnerar npereblnfitflet huilding, nr a ar
polIon of e tuirg under Illedonlrdl d me Supreme Or:-urL unleee the perepn je e 1.B*In:>e, Lu¢g¢, drddrrmleelnnel M
ma: noun.

[51 A DLl¢1g, perklrrg area, ar puriondl B building under the onmlnl do unltnf loc8l govammarrl llleaaihe flreerm 15
bemgcslried fnrpllpeeesof telnlng puremnltd Secdren M1E5.

{61 A DLlm1g, reel plupertlr, end penung Cree l.\aer11\e mnluldf en soul: orjwerle detenlk-n urodrredldrd Ineimlldn,
pmm, nr jell.

[al A baLl¢\g, reel puupeity, end parking Cree l.\der11\e mnluldf e pupllcar private hosprw Dr hdephl effillebe, menu
heel'Lrl fealty. nurulrg heme. me¢c:al elf lee, r.l'gent merbalrny, of emf piece at umm medldsl semcee ere
meinlnurly prnudexi.

18? A bus. num, nr dther k-rm dfirenwprlehun paidfor In whcledr in pu1~»rrlll\ pubic funds, end a building. leal properly,
u penenrg erm under the nonrroI d e rrsnapaneunn alldldmy ergpcrud In wmnre or rn pen wm purr-: mm.

(go A D ,real puuperiy, and paling area maenire mnluldf B vmdalnr ar eaHI:mhment Mlem lnlnxcaL"g Ilqupr
Is end W ooreumpddn en 1.he plernlsee.

Llcllg
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: nnlnlrn..l: l l l . IA
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\1. - l

{101 A pm.n nan-ng cl' spans! Evan mnnucund an prnpenyopen to me punllcm8t raqulras Me mlle up a Damn
from a ieueii. sum. or l0<:l gnvemmemsnd sldewl of street lnmedlstelg aqauemmme public gave' 'g nr
spatial want bm H nolmnra than Loan 'teen hum 118 aueulagaManng. prnWdad mrs prnnlMm shall not apdgr
Nz- s bceneee nhumusl walk ihruugh a pubkzgltwenn-g in olds! in access illelr lesldenc>e. plsoe of Dusinees. al
uemaa.

l[11l A 'grourm nr pmln or pml8neyullh c=elunr. is nnflnan 11 Sedkan E2E.§, Ann a Bvaetnr nuwualk lmmemmty
adjacent to he plalrgruund knuth ::ender.

(123 A pan. au\l8lk.:aea. or anulalnfamy-mat looper in me punllc Ana 8 auuar nrainauzlc Inmeulameuy 8nl8c:e1u1n
lwaa areas, plm°1ded m L1.-'o"|N1tlm air not El:l:ll' In a Imanaeemu mue1w8lk 1t1ruugr1 sum B place in amer to
access the. raslaen»:a, pupa d duress, ar vehlue.

{131 RM properly undariha onrnrul of the Dapalilnelt d Parle ad Raclaaiinn nr Dapal11nantafFIBh and WIIFH,
a:©aep11hase alias designated for hunting pursiww to Sedan 5003.1 afiiia PLl1lc Rasauraes Coda, Sa::lon45D1
of Tlle 14. d the Oalinmm Cement Ragulalle:lla, nr any cnllelaaslgnamea punlk: l..\llng area. punllc snnnmg
ground, or bulling wlieia Iiraarm posaaauan 15 parmllad by applicalzle law.

{141 Any area mderiha annual do puDIIi: or pr1 IlaE onmmlity allege, Cole-ga, nr uwarslly. ln»:=..c "g hut not l1MIad
18. UJllEII'r-QB, nnsaauaml lanaramrlaa, ITIBEIMI dlnlcm, r»napnm. amaze umea. amleucflelns DT '.'flea.
enlslmmerlhlsnuaB. Mass :enngllzed '.l'°l~rer!lq,I-felaMd nlglrzatun va::e"lle5 Mlelhel acned urlesaad, md
any :url property, rldunrg pang nuns. 5Cew8<s. ana mrrlnnn a'eas.

[151 8 building, 18 property, or parking Hut lrmtl8 urwuuPd he used for gambol "g al gmmg d any kind whatsoever.
naming, l}l.lIIO[ Hwan m, naslnos. gamming eamlzunmanm, gaming clubs, UFIQD GPEIBODD!. facllluee IIGHEBU W
he Mifnmm Hai-.ue Racing B4:ald. are bdltly wheiun Danhnd of pemantage games. my farm nfgunbllng davkza.
Ur lomeuIe8. dherihan the Mlhumla SSH lowery, as or will be puyeu.

{161 A amiiin, Bram, onlne 198 pfuperiy urpallalng area maenha mnldnf B emdium, Anna. of a odleglahe or
prnlesalonsl apa4'u1gor eSpa1u\gevenL

or; A numb, real plupelqr, u'pmlungana llldefiils mnldnf B public Iibrary.
(188 A nllm\g, real plupel13". nrpamng ares 1lmerum mnlulnf an alrpon DI passenger vnsaal lelmlnal, as mneenamwa

are deilned in subdlvnlnn ls}af5el::1mn 171.5.
l[195 Allllalrg. real pwpertgr. nr paltlng area 1.\aer'd'18 :annular an amusement pans.
(Ml Anllug. real plcpeny. nr panun-g ares l.\aerlne cannula! a zoaar museum.
(213 A 511991 dnvuwagl. parking Hlea. pruperiy. building, cl hammy. owned. leased. eonlmlled, cl used by a nudes

eneiml, storage, weapons. ordevalopment slla orfsmt; ragged by ha federal Nuclei' Regdslory Commlsabn.
(al A Mura, synagogue, mosque, otolher pica dworship. lndJdlng n any parking use lmmedmallr adjacent

1r1aremo. unlaces ma aparskar dur place ofwnrsnlp claanlr Ann G°lwnmww pezsm 8 5lgn Mme end*al\e:a Etna
or on 1.r1s plemlsss Indlcxln-g lmllcensermlders are perrmiedm csrryflealms amine pmpelty. Sql8

anal Deaf B unllalm dall as prasclized b5rU'1e Depalunen'tdJu511oe and au be at Ie8mfaur indien by alx
.runes in alma.

(81 Afln8n In5tmJlon nr paring Brea under1.rla onnlml afaf.un::H Insliutlnn.
(251 A poles, sniff. nrhqwny pauxal smnnn nrpamng ares llmar mnnulnf H law 8rribwamant sganl:)y.
(M-I A pohig plane. noting oerrbar. plant. sonar Sus of Inwlinn Mleuevoms be being cast of Casi nalluu be Deln-g

IElUl11BH DI' munnea. DY me sleep DI nnewnlna lrnnanlnmeuy 8nl8c=emu:» any Dl0lEB& places.
1965 Any mixer pnu8leq ournan nalnmerd8l EBI8DII!l'lTIGI'll.FIST lsnpen no me punufs, uruasa me uparanomfma
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N.R. SMITH, Senior Circuit Judge, concurring in part and
dissenting in part:

Eruen controls this case. Not because Mark Baird brings
a Second Amendment challenge, but because Baird
challenges a public carry restriction. Breen was a public
carry case. The Supreme Court held that New York which
banned open carry could not constitutionally require
proper cause for a concealed carry license because "history
reveals a consensus that States could not ban public carry
altogether." New York State Ry'Ze & Pistol Ass'n, Inc. v.
Breen, 597 U.S. l, 53 (2022) (emphasis in original).
California does not "ban public carry altogether."
Californians may publicly carry in a concealed manner
throughout the state and in an open manner in less populated
counties. See Cal. Penal Code §§ 26150(b), 26155(b).
California's restrictions on open carry in more populated
counties are thus constitutional.

In their majority opinion, my colleagues strike down
California's restrictions on open carry because they ignore
the facts and holding ofBruen and jettison our longstanding
rules for facial challenges. These errors also create a circuit
split. See Frey v. City of New York, 157 F.4th 118, 138-40
(2d Cir. 2025) (upholding New York's open carry ban
because the state allowed concealed carry). I respectfully
dissent.

Baird facially challenges California Penal Code sections
25850 and 26350 but cannot satisfy the facial challenge
standard. To bring a facial challenge, a plaintiff "must
establish that no set of circumstances exists under which the
Act would be valid." United States v. Salerno,481 U.S. 739,
745 (1987). California's restrictions on open carry are
constitutional in at least some circumstances. Following the
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reasoning of Breen, California may lawfully eliminate one
manner of public carry to protect its citizens so long as its
citizens may carry weapons in another manner that allows
for self-defense. See Breen, 597 U.S. at 60, Frey, 157 F.4th
at 138-40.

Because Baird cannot satisfy Salerno's demanding
standard, my colleagues adopt a more forgiving standard
the facial overbreadth doctrine. See Maj. Op. 46-48. This
is an error because the facial overbreadth doctrine "applies
only in the limited context of the First Amendment." United
States v. Adams,914 F.3d 602, 607 (8th Cir. 2019). And this
error creates another circuit split. See, et., id.

My colleagues got this case half right. The majority
opinion correctly holds that California's open carry licensing
scheme is facially constitutional under Breen. However, my
colleagues misread Breen to prohibit California's other
restrictions on open carry. We should have affirmed the
district court.

I

California's open carry regulations operate in three steps.
First, California generally criminalizes publicly carrying
firearms. See Cal. Penal Code §§ 25850, 26350. Second,
California exempts those who hold concealed or open carry
licenses from criminal liability. See id. §§ 25850(c)(4),
26350(b)(2)(B), 26010, 26362. Third, California vests the
power to issue licenses in local law enforcement based on
applications provided by the state's Attorney General. See
id. §§ 26150, 26155, 26175.

Sections 26150 and 26155 command that local law
enforcement "shall issue" a license to carry a concealable
firearm if certain qualifications are met. Id. §§ 26150(b),
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26l55(b). Concealed carry licenses can be issued and are
valid in every county. Id. §§ 26l50(b)(l), 26l55(b)(l).
Open carry licenses may be issued if the population of the
county of issuance is "less than 200,000 persons according
to the most recent federal decennial census," but the license
only allows open carry in that county. Id. §§ 26l50(b)(2),
26l55(b)(2).

Sections 25850 and 26350 create criminal penalties for
carrying firearms. Section 25850 criminalizes carrying a
loaded firearm in any public place or street. Id. § 25850.
Section 26350 criminalizes openly carrying an unloaded
firearm. Id. § 26350. But, "[s]ection 25850 does not apply
to the carrying of any handgun by any person" authorized to
do so under the Code. Id. § 26010. Similarly, "[s]ection
26350 does not apply to, or affect, the open carrying of an
unloaded handgun by any person to the extent that person
may openly carry a loaded handgun" pursuant to other
sections in the Code. Id. § 26362.

However, publicly carrying a firearm without a license
is not always illegal. Section 26045 provides an exemption
for the carrying of any loaded firearm "by a person who
reasonably believes that any person or the property of any
person is in immediate, grave danger and that the carrying of
the weapon is necessary for the preservation of that person
or property." Id. § 26045(a). There are also exemptions for
trained peace officers, id. § 26025, guards, id. § 26030,
persons making lawful arrests, id. § 26050, and possession
at a "person's place of residence, including any temporary
residence or campsite," id. § 26055.

II

"[A] facial challenge" to a statute, including those
challenged here, "fails if the law is constitutional in at least
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some of its applications." United States v. Rahimi, 602 U.S.
680, 701 n.2 (2024) (citing Salerno,481 U.S. at 745). Facial
challenges are disfavored because they "often rest on
speculation," "short circuit the democratic process," and
"run contrary to the fundamental principle of judicial
restraint." Wash. State Grange v. Wash. State Republican
Party, 552 U.s. 442, 450-51 (2008).

In a facial challenge, our review of the statutory scheme
is limited to the text and context of the statute itself Cf
Calvary Chapel Bible Fellowship v. Cnty. of Riverside, 948
F.3d 1172, 1177 (9th Cir. 2020). The sections must be
reviewed in the context of the underlying statutory scheme
as a whole, not in isolation. See West Virginia v. Env 't Prot.
Agency, 597 U.S. 697, 721 (2022). That was Heller's
approach and the correct approach here. See District of
Columbia v. Heller,554 U.S. 570, 628 (2008).

To evaluate Second Amendment challenges, "[w]e first
consider whether the Second Amendment's plain text covers
an individual's proposed course of conduct." United States
v. Perez-Garcia, 96 F.4th 1166, 1178 (9th Cir. 2024) (citing
Bruen, 597 U.S. at 24). If so, "the Constitution
presumptively protects that conduct" and the "government
must then justify its regulation by demonstrating that it is
consistent with the Nation's historical tradition of firearm
regulation." Bruen, 597 U.S. at 24. If not, the Second
Amendment's protection does not extend to the proposed
course of conduct, and the challenge is rejected. See Duncan
v. 8onta, 133 F.4th 852, 869 (9th Cir. 2025) (en banc).

III

Baird argues that sections 25850 and 26350
unconstitutionally prohibit people from carrying a handgun
openly throughout California. Such conduct is not covered
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by the plain text of the Second Amendment. But even if it
were, California successfully justified its regulation "by
demonstrating that it is consistent with the Nation's
historical tradition of firearm regulation." Breen, 597 U.S.
at 24. Because California allows concealed carry, California
may restrict open carry. See id. at 53 .

A

The Supreme Court has interpreted the plain text of the
Second Amendment to include either open or concealed
carry. Heller defined the "natural meaning of 'bear arms'"
as to "wear, bear, or carry ... upon the person or in the
clothing or in a pocket, for the purpose ... of being armed
and ready for offensive or defensive action in a case of
conflict with another person." Heller, 554 U.S. at 584
(quoting Muscarello v. United States, 524 U.S. 125, 143
(1998) (Ginsburg, J., dissenting)). Carrying "in the clothing
or in a pocket" suggests concealed carry, whereas wearing
"upon the person" suggests open carry. Heller included both
concealed carry and open carry in its definition of "bear
arms." That disjunctive definition is also reflected in
8ruen's discussion of "public carry," which clarified that it
includes both concealed carry and open carry. See Breen,
597 U.S at 53.

According to Heller's definition, so long as one may
"bear arms" by carrying "upon the person or in the clothing
or in a pocket," there is no restriction on the Second
Amendment right. Heller, 554 U.S. at 584 (emphasis
added). Because concealed carry is permitted everywhere in
California, there is no infringement on the plain text of the
Second Amendment. The people of California may keep and
bear arms throughout the state in a concealed manner.
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As the Supreme Court has stated in each of its recent
major Second Amendment opinions, "[l]rom Blackstone
through the 19th-century cases, commentators and courts
routinely explained that the right was not a right to keep and
carry any weapon whatsoever in any manner whatsoever and
for whatever purpose." Heller, 554 U.S. at 626, Breen, 597
U.S. at 21 (quoting same), Rahimi, 602 U.S. at 691 (quoting
same). To provide that individuals must conceal their
weapons as they carry them is a restriction on the manner of
carry, not a restriction on the right to bear arms or to carry in
public. Baird's challenge should have been rejected on the
basis that his proposed conduct is not covered by the
Constitution's plain text. See Duncan, 133 F.4th at 869.1

B
However, even if Baird had successfully argued that

open carriage fell within the plain text of the Second
Amendment, the Nation's "historical tradition of firearm
regulation" provides an independent reason to reject his
challenge. Rahimi, 602 U.S. at 691, see Frey, 157 F.4th at
138-40.

"[T]he right to keep and bear arms in public has
traditionally been subject to well-defined restrictions
governing the intent for which one could carry arms, the
manner of carry, or the exceptional circumstances under
which one could not carry arms." Breen, 597 U.S. at 38.
California presented historical regulations that show its
restrictions on the manner of carry have "well-established

1 This conclusion is not in conflict with the Second Circuit. Frey
"assume[d], without deciding, that Plaintiffs have satisfied 8ruen's step-
one textual requirements." Frey, 157 F.4th at 138 n.l 1.
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and representative historical analogue[s]." Id. at 30
(emphasis in original), see also Rahimi, 602 U.S. at 692.

To determine whether a historical regulation is an
appropriate analogue for a modern regulation, courts
consider whether the regulations are "relevantly similar."
Eruen, 597 U.S. at 28-29. This process is "neither a
regulatory straightjacket nor a regulatory blank check." Id.
at 30. The law is not "trapped in amber," and the Second
Amendment "permits more than just those regulations
identical to ones that could be found in l79l." Rahimi, 602
U.S. at 691-92. For the challenged regulation to pass
constitutional muster, it must be a "well-established and
representative historical analogue, not a historical twin."
Breen, 597 U.S. at 30 (emphasis in original).

Two factors are central to the determination whether a
regulation is relevantly similar: "how and why the
regulations burden a law-abiding citizen's right to armed
self-defense." Id. at 29, see also Rahimi, 602 U.S. at 692.
In assessing the "how," courts must consider the nature and
extent of the challenged regulation. See Rahimi,602 U.S. at
692. Even "when a challenged regulation does not precisely
match its historical precursors, 'it still may be analogous
enough to pass constitutional muster."' Id. (quoting Breen,
597 U.S. at 30). In assessing the "why," courts must look at
why the historical analogue regulated firearms and whether
it was enacted to address a certain problem. Id. "[I]f laws
at the founding regulated firearm use to address particular
problems, that will be a strong indicator that contemporary
laws imposing similar restrictions for similar reasons fall
within a permissible category of regulations." Id.

"[C]ases implicating unprecedented societal concerns or
dramatic technological changes may require a more nuanced
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approach," Breen, 597 U.S. at 27, but "the result in this case
does not hinge on this categorization," Duncan, 133 F.4th at
874. I therefore do not apply "a more nuanced approach."

Applying 8ruen's default approach, the nineteenth-
century concealed carry bans proffered by California
burdened the Second Amendment in a distinctly similar way
to the challenged regime for distinctly similar reasons. See
Breen, 597 U.S. at 26. The historical laws mirror both the
"how" eliminating one manner of public carry and the
"why" reducing violence and protecting the safety of
citizens of California's regime. See Frey, 157 F.4th at
138-40.

Breen itself discussed historical laws that eliminated one
manner of carry. Relying on state-court decisions from
Alabama, see Statev. Reid, l Ala. 612, 616, 619-621 (1840),
Louisiana, see State v. Chandler, 5 La. Ann. 489, 490
(1850), Kentucky, see Bliss v. Commonwealth, 12 Ky. 90
(1822), and Georgia, see Nunn v. State, 1 Ga. 243 (1846),
Breen concluded that there is a "consensus view that States
could not altogether prohibit the public carry of 'arms'
protected by the Second Amendment or state analogues," but
could and did eliminate one manner of carry. 597 U.S. at
54-55. Indeed, the 1897 Supreme Court noted in dicta, "the
right of the people to keep and bear arms (article 2) is not
infringed by laws prohibiting the carrying of concealed
weapons." Robertson v. Baldwin, 165 U.S. 275, 281-82
(1897). Similar to California's regime, historical state laws
restricted one manner of carry, and some imposed criminal
sanctions. See Reid, 1 Ala. at 614, Nunn, 1 Ga. at 245, 251,
Chandler, 5 La. Ann. at 489-90.

My colleagues focus on the fact that the historical laws
restricted only concealed carry. See Maj. Op. 20-22. Yet,
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evaluating the same examples, Breen drew a more general
conclusion: "history reveals a consensus that States could
not ban public carry altogether." Breen, 597 U.S. at 53
(emphasis in original). Given the common difficulty in
discerning the appropriate "level of generality" with which
to evaluate history after Breen, see Rahimi, 602 U.S. at 739
(Barrett, J., concurring), the best course in this case is to
adopt the level of generality used by Breen itself. Using
8ruen's level of generality is by definition not "a level of
generality that is much too high." Contra Maj. Op. 30.

In Breen, rather than concluding that the relevant history
revealed that only concealed carry may be banned, the
Supreme Court held that "States could not ban public carry
altogether." 597 U.S. at 53 (emphasis in original), see also
id. at 38, 59, 70. Breen stated, "[t]o summarize: The
historical evidence from antebellum America does
demonstrate that the manner of public carry was subject to
reasonable regulation." Id. at 59 (emphasis in original).
Understood at the proper level of generality, the level used
by the Supreme Court in Breen, the nature and extent of
California's regime the "how" is analogous to that of
multiple historical examples cited by Breen. See 597 U.S.
at 53-55.

The reasoning of the historical laws the "why" is also
similar to California's regime. The historical laws
eliminated one manner of public carry in accordance with
the cultural perception of what type of carry was more
peaceable. See Frey, 157 F.4th at 139. States banned
concealed carry because it "was seen as a dubious practice
characteristic only of thugs, robbers, duelers, and other
deplorables," as compared to open carry, which was viewed
"as appropriate for honest citizens." Nicholas J. Johnson,
David B. Kopel, George A. Mocsary, E. Gregory Wallace &
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Donald Kilmer, Firearms Law and the Second Amendment:
Regulation, Rights, and Policy, 409 (3d ed. 2022). On this
historical point, my colleagues agree. See Maj. Op. 20-22.

For example, in a prosecution under Louisiana's 1813
prohibition of concealed carriage for enumerated weapons,
the Supreme Court of Louisiana determined that the
concealed carry ban was "absolutely necessary to counteract
a vicious state of society ... and to prevent bloodshed and
assassinations committed upon unsuspecting persons. It
interfered with no man's right to carry arms ... 'in full open
view,' which places men upon an equality." State v.
Chandler, 5 La. Ann. 489, 489-90 (1850). Similarly, the
Supreme Court of Georgia in upholding a concealed carry
ban stated that the law was "merely intended to promote
personal security, and to put down lawless aggression and
violence." Nunn v. State, 1 Ga. 243, 249 (1846). The
Supreme Court of Georgia reasoned that by prohibiting "the
wearing of certain weapons in such a manner as is calculated
to exert an unhappy influence upon the moral feelings of the
wearer, by making him less regardful of the personal security
of others, [the law] does not come in collision with the
Constitution." Id.

California's regulation "impose[s] a comparable burden"
that is "comparably justified." Breen, 597 U.S. at 29, see
Frey, 157 F.4th at 138-40. The state eliminates one manner
of public carry in accordance with the cultural perception of
what type of carrying is more peaceable. See David B.
Kopel, Restoring the Right to Bear Arms: New York State
RQ'Ze & Pistol Association v. Erueri, Cato Sup. Ct. Rev.,
2021-2022 305, 318 ("Peaceable lawful carry is now most
socially harmonious when it is concealed carry. Wisely,
Breen accurately characterizes the 19th century concealed
carry cases as recognizing legislative discretion on the mode
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of carry rather than requiring one particular mode.").
California justified its first restrictions on open carry as a
response to the recent "increasing incidence of organized
groups and individuals publicly arming themselves for
purposes inimical to the peace and safety of the people of
California." Act of July 28, 1967, ch. 960, § 6, 1967 Cal.
Stat. 2459, 2462-63. The bill analysis of California's 2012
restrictions on open carry justified the further restrictions, in
part, on increased security concerns related to 911 calls. See
S. Comm. Pub. Safety, Bill Analysis, A.B. 144 (Portantino),
2011-2012 Leg., Reg. Sess., at 10 (Cal. 2011).

Resisting this conclusion, my colleagues ignore Breen.
New York conditioned concealed carry licenses "on a
citizen's showing of some additional special need." Breen,
597 U.S. at 11. In defense of the restrictions, New York
argued that most nineteenth-century courts upheld concealed
carry bans. Id. at 52-53 (quoting Heller, 554 U.S. at 626).
Breen agreed, but New York still lost because it entirely
banned public carry by prohibiting both concealed and open
carry. Id. at 60. Breen thus affirmed the right to public
carry not the right to "the manner of public carry," which
remains "subject to reasonable regulation." ld. at 59
(emphasis in original).

The right to public carry not the right to concealed
carry is the bedrock of Breen. The Supreme Court
explained that the "textual elements" of the Second
Amendment guarantee "the individual right to possess and
carry weapons in case of confrontation," which "naturally
encompasses public carry" based on the definitions of
"keep" and "bear." Id. at 32 (quoting Heller, 554 U.S. at
592). The Supreme Court looked to history and held that
"the history reveals a consensus that States could not ban
public carry altogether." Id. at 53 (emphasis in original).
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The Supreme Court then struck down New York's concealed
carry restrictions because states could only "lawfully
eliminate one kind of public carry concealed carry so
long as they left open the option to carry openly." Id. at 59.

My colleagues' sole response is that the "historical
record nowhere presents such a principle" that "all open
carry can be banned, so long as some type of other carry
(here, concealed) is allowed." Maj. Op. 3 l. This is a call for
a historical twin, or worse, a carbon copy, which Breen does
not demand. See Frey, 157 F.4th at 139. As the Second
Circuit correctly held, an open carry ban in combination with
a shall-issue concealed carry licensing regime is relevantly
similar to historical laws. See id. This is not "loose
analogizing under the auspices of applying the Ninth
Circuit's 'nuanced approach.'" Contra Maj. Op. 32. This is
8ruen's approach. Breen defined the level of generality as
"public carry," not the manner of carry. See Breen,597 U.S.
at 55. Today's decision moves the goalposts by fixing the
level of generality at "open carry." See Maj. Op. 25 .

Compounding that error, my colleagues retreat to Ninth
Circuit precedent. However, my colleagues read too much
into Peruta v. Cnty. of San Diego, 824 F.3d 919 (9th Cir.
2016) (en banc). Contrary to my colleagues' contention,
Peruta did not address open carry, as it is challenged here.
Peruta,824 F.3d at 939 ("There may or may not be a Second
Amendment right for a member of the general public to carry
a firearm openly in public. The Supreme Court has not
answered that question, and we do not answer it here."),
contra Maj .Op. 34.

A state may not prohibit the public carriage of firearms
by eliminating both open and concealed carry, but a state can
lawfully eliminate one manner of carry to protect and ensure
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the safety of its citizens, as long as they are able to carry in
another manner. See Breen, 597 U.S. at 59-60, Frey, 157
F.4th at 138-40. Permitting states to place restrictions only
on concealed carry misreads Breen and requires a historical
twin rather than a historical analogue. See Breen, 597 U.S.
at 59-60, Frey, 157 F.4th at 139. No such twin is required
to comport with the Constitution. A faithful application of
Breen commands us to uphold California Penal Code
sections 25850 and 26350.

C

Faced with the reality that California's restrictions on
open carry are constitutional in some circumstances, i.e.,
when California allows concealed carry, my colleagues
resort to the facial overbreadth doctrine. See Maj. Op. 46-
48. That is an error. Plaintiffs cannot bring a Second
Amendment facial overbreadth challenge.

Every circuit to address whether the facial overbreadth
doctrine applies to the Second Amendment has held that it
does not. See Hightower v. City of 8oston, 693 F.3d 61, 80
(1st Cir. 2012), United States v. Decastro,682 F.3d 160, 169
(2d Cir. 2012), United States v. Barton, 633 F.3d 168, 172
n.3 (3d Cir. 2011), Baer v. Lynch, 636 F. App'x 695, 697
(7th Cir. 2016), Adams, 914 F.3d at 607, accord United
States v. Yancey, No. 23-1651, 2024 WL 317636, at *1 n.2
(8th Cir. Jan. 29, 2024). While these cases mostly predate
Breen and Rahimi,my colleagues fail to point to anything in
Breen or Rahimi that expanded the overbreadth doctrine to
the Second Amendment. This is unsurprising because the
author of Breen, Justice Thomas, wrote before and after
Era en that the "overbreadth doctrine lacks any basis in the
Constitution's text, violates the usual standard for facial
challenges, and contravenes traditional standing principles."
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United States v. Sineneng-Smith, 590 U.S. 371, 383 (2020)
(Thomas, J., concurring), see also United States v. Hansen,
599 U.S. 762, 791 (2023) (Thomas, J., concurring).

Wolford v. Lopez did not create a circuit split by
extending the overbreadth doctrine into the Second
Amendment context. Wolford does not contain a "statement
that the overbreadth doctrine can apply in the Second
Amendment context." Contra Maj. Op. 46-47 n.24.
Wolford quoted the overbreadth standard in passing, but the
context of that quote shows that Wolford applied Salerno's
facial challenge standard. Wolford v. Lopez, 116 F.4th 959,
984 n.3 (9th Cir. 2024), cert. granted in part, No. 24-1046,
2025 WL 2808808 (U.S. Oct. 3, 2025) ("We need not, and
do not, reach whether the ban on firearms comports with the
Second Amendment with respect to each individual park in
Hawaii and California."). Reading Wolford to expand the
overbreadth doctrine "does not actually rely on general
historical 'principles,' distilled from history and tradition, or
the holdings and reasoning of Supreme Court precedent,"
but rather creates "a jurisprudence built on throwaway lines"
and "disregard[s] holdings to embrace dictum." United
States v. Duarte, 137 F.4th 743, 784 (9th Cir. 2025) (en
banc) (VanDyke, J., concurring in the judgment in part and
dissenting in part).

My colleagues are wrong that I "simply disagree[] with
Wolford." Contra Maj. Op. 46-47 n.24. My disagreement
is with my colleagues' interpretation of Wolford. We held
in Wolford that "in the specific context of a Second
Amendment challenge that, 'to prevail, the Government
need only demonstrate that [a challenged law] is
constitutional in some of its applications.'" Wolford, 116
F.4th at 984 (quoting Rahimi, 602 U.S. at 693) (alteration in
Wolford). I agree with that holding.
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It is my colleagues, not Wolford, that extend the
"overbreadth doctrine ... based on the misguided 'notion
that some constitutional rights demand preferential
treatment."' Sineneng-Smith, 590 U.S. at 390 (Thomas, J.,
concurring) (quoting Whole Woman's Health v. Hellerstedt,
579 U.S. 582, 641 (2016) (Thomas, J., dissenting)). Justice
Thomas and Justice Alito would both be surprised. Breen
affirmed that the Second Amendment is not "subject to an
entirely different body of rules than the other Bill of Rights
guarantees." Breen, 597 U.S. at 70 (quoting McDonald v.
Chicago, 561 U.S. 742, 780 (2010) (Alito, J., plurality
opinion)).

Extending the overbreadth doctrine is one error, my
colleagues' cavalier application of the doctrine is another.
"To justify facial invalidation, a law's unconstitutional
applications must be realistic, not fanciful, and their number
must be substantially disproportionate to the statute's lawful
sweep." Hansen, 599 U.S. at 770. My colleagues do not
identify any unconstitutional applications, let alone a
substantially disproportionate number. See Maj . Op. 46-48 .
California's open carry restrictions are constitutional when
the state allows concealed carry. Breen, 597 U.S. at 59-60,
Frey, 157 F.4th at 138-40. Members of our court have
reasoned that "[g]iven the overbreadth doctrine's shaky
foundation, we must be cautious in deploying it." United
States v. Hansen, 40 F.4th 1049, 1072 (9th Cir. 2022)
(Bumatay, J., joined by Callahan, Ikuta, R. Nelson, Lee,
VanDyke, dissenting from the denial of rehearing en banc).
Today, my colleagues throw caution to the wind.

D

Even if my colleagues correctly applied Breen (which is
not the case), they err by declining to sever the
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unconstitutional part of California Penal Code sections
26150(b)(2) and 26155(b)(2) to accomplish their task.

"The severability of a state statute is a matter of state
law." Project Veritas v. Schmidt, 125 F.4th 929, 958 (9th
Cir. 2025) (en banc). In California, an unconstitutional
statutory provision may be severed and the remainder of the
statute enforced if the invalid provision is "grammatically,
functionally, and volitionally separable." Cal farm Ins. Co.
v. Deukmejiari, 48 Cal. 3d 805, 821 (1989). The absence of
a severability clause "is not conclusive." Cnty. of Sonoma v.
Superior Cr., 173 Cal. App. 4th 322, 352 (2009). The
ultimate test is whether the unconstitutional provision is
grammatically, functionally, and volitionally separable. See
Jevne v. Superior Cr., 35 Cal. 4th 935, 960 (2005).

My colleagues should have severed the provision of the
California Penal Code that limits open carry licenses to
people who reside in counties with less than 200,000 people
and the provision that limits such licenses to the county of
issuance. See Cal. Penal Code §§ 26150(b)(2), 26155(b)(2).
Such a severance would allow Californians to open carry
across the entire state with one license. California Penal
Code section 26150(b) would read:

(b) The sheriff shall issue or renew a license
under subdivision (a) in either of the
following formats:

(1) A license to carry concealed a pistol,
revolver, or other firearm capable of
being concealed upon the person.

(2) \Vhcrc the population of the county is
less than "00,000 persons according to
the most recent federal decennial census,
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a license to carry loaded and exposed in
only that county a pistol, revolver, or
other firearm capable of being concealed
upon the person.

California Penal Code section 26155(b) would read:

(b) The chief or other head of a municipal
police department shall issue or renew a
license under subdivision (a) in either of the
following formats:

(1) A license to carry concealed a pistol,
revolver, or other firearm capable of
being concealed upon the person.

(2) \Vhcrc the population of the county in
which the city is located is less than
"00,000 persons according to the most
recent federal decennial census, a license
to carry loaded and exposed in only that
county a pistol, revolver, or other firearm
capable of being concealed upon the
person.

California's open carry license limitations are
grammatically separable. "Grammatical separability ...
depends on whether the invalid parts can be removed as a
whole without affecting the wording or coherence of what
remains." Cal. Redevelopment ASS 'n v. Ma tosantos, 53 Cal.
4th231, 271 (2011) (internal quotation marks omitted). "To
be grammatically separable, the valid and invalid parts of the
statute can be separated by paragraph, sentence, clause,
phrase, or even single words." People v. Nguyen, 222 Cal.
App. 4th 1168, 1192 (2014) (internal quotation marks
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omitted). With the severed provisions, the remainder of
sections 26150(b) and 26155(b) are coherent. The
"severance did not alter the meaning of the remaining text in
any way." Vivid Ent., LLC v. Fielding, 774 F.3d 566, 575
(9th Cir. 2014).

California's open carry license limitations are
functionally separable. "Functional separability depends on
whether the remainder of the statute is complete in itself."
Cal. Redevelopment Ass'n, 53 Cal. 4th at 271 (internal
quotation marks omitted). With the severed provisions,
California's regulations on open carry remain operable. The
only change is more open carry licenses are possible.

California's open carry license limitations are
volitionally separable. "Volitional separability depends on
whether the remainder would have been adopted by the
legislative body had the latter foreseen the partial
invalidation of the statute." Id. (internal quotation marks
omitted). California eliminated open carry but not concealed
carry in accordance with the cultural perception of what type
of carrying is more peaceable. It is hard to imagine that
California would not have adopted any open carry licensing
requirements if it foresaw my colleagues' holding. In
essence, "it seems eminently reasonable to suppose that
those who favor the proposition would be happy to achieve
at least some substantial portion of their purpose ...." Santa
Barbara Sch. Dist. v. Superior Cr., 13 Cal. 3d 315, 332
(1975).

My colleagues hesitate to analyze severability and are
reluctant to find California's open carry license limitations
volitionally separable. This is an error.

First, my colleagues claim (without citation to any
authority) that we should ignore severability altogether
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because "California never asked." Maj. Op. 52. My
colleagues look to the wrong branch of California's
government. The Supreme Court of California has held that
severability is a question of "statutory construction." Hale
v. Mc Gettigan, 114 Cal. 112, 119 (1896), see also People v.
Capelli, 55 Cal. App. 461, 468 (1921). Parties do not need
to ask us to engage in statutory construction. See Karen v.
Kemper Fin. Servs., Inc., 500 U.S. 90, 99 (1991), see also
E.E.O.C. v. Fed. Lab. Rels. Auth.,476 U.s. 19, 23 (1986). It
is our "duty" and a "necessity" to analyze severability. Kopp
v. Fair Pol. Pracs. Com., 11 Cal. 4th 607, 670 (1995), Ex
parte Elaney, 30 Cal. 2d 643, 654-55 (1947).

We cannot "avoid" analyzing severability because
California's decision not to argue for severability is a "strong
indicator of the difficulty of judicially crafting a new
system." Contra Maj. Op. 52. Difficulty is not part of
California's severability standard. Courts look at whether an
invalid provision is "grammatically, functionally and
volitionally separable." Cal. Redevelopment Ass 'n, 53 Cal.
4th at 271 (internal quotation marks omitted). Even if
difficulty was a factor, my colleagues read too much into
California's decision not to make an alterative argument.
There are many reasons why a party may choose not to make
an alternative argument, so that decision's value as an
"indicator" is trifling.

Second, my colleagues hold that California's open carry
license limitations are not volitionally separable because "it
is not our role to say what sort of licensing regime California
would have chosen to adopt." Maj. Op. 53 (emphasis in
original). California courts disagree. In 2023, multiple
California courts severed the unconstitutional provision of
the then-current versions of California Penal Code sections
26l50(a)(2) and 26l55(a)(2) that required "good cause" for
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a concealed carry license. In re D.L., 93 Cal. App. 5th 144,
163 (2023), review denied (Oct. 11, 2023), People v.
Mosqueda, 97 Cal. App. 5th 399, 409 (2023). Thus,
effectively, these courts said "what sort of licensing regime
California would have chosen to adopt." Contra Maj. Op.
53 (emphasis in original). Although we are not bound by
California intermediate courts, we cannot disregard these
courts' holdings "unless [we are] convinced by other
persuasive data that the highest court of the state would
decide otherwise." West v. Am. Tel. & Tel. Co., 311 U.S.
223, 237 (1940). "This is the more so where, as in this case,
the highest court has refused to review the lower court's
decision." Id., see also Herrera v. Zumiez, Inc., 953 F.3d
1063, 1069 (9th Cir. 2020).

There is no "persuasive data" that the Supreme Court of
California would agree with my colleagues that California's
open carry license limitations are not volitionally separable.
The Supreme Court of California has observed that its prior
"professed reluctance to invade the legislative domain
actually did far more violence to the legislative scheme than
would the proposed reformation." Kopp, l l Cal. 4th at 659.
Kopp emphasized that "we conclude courts may legitimately
employ the power to reform in order to effectuate policy
judgments clearly articulated by the Legislature or
electorate, when invalidating a statute would be far more
destructive of the electorate's will." Id. at 661 .

Declining to sever the unconstitutional part of the
California Penal Code is far more destructive of the
California State Legislature's will than severance. My
colleagues "thwart all efforts to regulate" open carry. In re
D.L., 93 Cal. App. 5th at 164.
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By contrast, the severance I propose effectuates the
Legislature's will. My proposed severance simply
eliminates an exception (that my colleagues hold is
unconstitutional) to California's open carry licensing
system. I do not propose what substantive or procedural
requirements should apply to the system. The California
State Legislature already created those requirements for
open carry. See Cal. Penal Code §§ 26150, 26155.
Removing an unconstitutional exception is not an exercise
of legislative functions but a judicial "duty." Kopp, II Cal.
4th at 670.

My colleagues' fleeting appeal to "thorny separation-of-
powers questions" is misguided. Maj. Op. 54. Over thirty
years ago, the Supreme Court of California tackled these
questions and held that "the separation of powers doctrine
guides, but does not invariably preclude, judicial rewriting
of statutes to preserve constitutionality." Kopp, II Cal. 4th
at 670. "By applying [the Supreme Court of California's]
factors, courts may steer clear of 'judicial policymaking' in
the guise of statutory reformation, and thereby avoid
encroaching on the legislative function in violation of the
separation of powers doctrine." Id. at 661. As a federal court
applying California law, we are bound by that interpretation.
Leavitt v. Jane L., 518 U.S. 137, 139 (1996) (per curiam).

IV

Addressing and refuting Baird's facial challenges to
California's open carry restrictions should constitute the
whole of my dissent. However, because my colleagues also
address as-applied challenges, I do so as well.

My colleagues correctly hold that Baird forfeited his as-
applied challenge to California's open carry license system
in less populated counties. Maj. Op. 27. The district court
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determined that Baird lacked standing. Baird v. 8onta, 644
F. Supp. 3d 726, 731 (E.D. Cal. 2022), rev 'd and remanded
in part on other grounds, 81 F.4th 1036 (9th Cir. 2023).
Baird failed to challenge that conclusion on appeal.

However, my colleagues erroneously conclude that
Baird brought an as-applied challenge to California's
restrictions on open carry in more populated counties. Baird
did no such thing. In an as-applied challenge, "it is the
application of the statute that violates the Constitution."
Nicholas Quinn Rosenkranz, The Subjects of  the
Constitution, 62 Stan. L. Rev. 1209, 1242 (2010). Neither
Baird nor my colleagues point to any issue with the
application of California's restrictions on open carry. See
Calvary Chapel Bible Fellowship, 948 F.3d at 1177 ("How
the statute has been interpreted and applied by local officials
is the province of an as-applied challenge."). Instead, Baird
and my colleagues take issue with the existence of
California's restrictions on open carry. That is the exclusive
province of a facial challenge. Hoye v. City of Oakland, 653
F.3d 835, 857 (9th Cir. 2011) ("[A] facial challenge is a
challenge to an entire legislative enactment or provision."),
see also Young v. Hawaii, 992 F.3d 765, 779 (9th Cir. 2021)
(en banc), vacated, 142 S. Ct. 2895 (2022) ("A facial
challenge is a claim that the legislature has violated the
Constitution, while an as-applied challenge is a claim
directed at the execution of the law.").

The distinction between an as-applied and facial
challenge matters because my colleagues are wrong that
"regardless ... our analysis and conclusion would be the
same." Maj . Op. 42. True, "the underlying constitutional
standard remains the same." Regina v. Staley,133 F.4th951,
967 (9th Cir. 2025). But "[w]hether a challenge is classified
as facial or as-applied affects the extent to which the
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invalidity of the challenged law must be demonstrated and
the corresponding breadth of the remedy." Project Veritas,
125 F.4th at 939 (quoting Bucklew v. Precythe,587 U.S. 119,
138 (2019)) (internal quotation marks omitted). "A
successful as-applied challenge does not render the law itself
invalid but only the particular application of the law." Foti
v. Cizy of Menlo Park, 146 F.3d 629, 635 (9th Cir. 1998).

The difference in remedy is so paramount that the
Supreme Court has looked to the requested remedy to
determine whether a challenge is facial or as-applied when a
challenge has "characteristics of both." John Doe No. I v.
Reed, 561 U.S. 186, 194 (2010). Under John Doe No. 1,
courts look at whether the "claim and the relief that would
follow ... reach beyond the particular circumstances of [the]
plaintiffs." Id., accord Benezet Consulting LLC v. Sec 'y
Commonwealth of Pennsylvania, 26 F.4th 580, 585 n.5 (3d
Cir. 2022) (collecting cases). If so, plaintiffs must satisfy the
facial challenge standard. John Doe No. I, 561 U.S. at 194.
Here, Baird seeks to "restore" the Second Amendment rights
of "the citizens of California," not his rights. Because
Baird's requested remedy reaches beyond his particular
circumstances, he does not have an as-applied challenge and
"must therefore satisfy our standards for a facial challenge."
141.2

2 To avoid this conclusion, my colleagues misstate the facts of Project
Veritas. There, we addressed the constitutionality of restrictions on
"secret recordings," but not "open recordings" because the defendants
interpreted the law to only restrict the former. Project Veritas, 125 F.4th
at 940, 940 n.5. Our analysis therefore "hinge[d] on how local officials
had interpreted and applied the challenged statute to plaintiff' s conduct."
Contra Maj. Op. 41.
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V

Normally, dissents do not respond to concurrences. But
Judge Lee's concurrence is not the normal concurrence
because it was joined by Judge VanDyke. I therefore briefly
respond.

Judges "do not, or should not, sally forth each day
looking for wrongs to right. [They] wait for cases to come
to [them], and when [cases arise, courts] normally decide
only questions presented by the parties." Sineneng-Smith,
590 U.S. at 376 (quoting United States v. Samuels, 808 F.2d
1298, 1301 (8th Cir. 1987) (Arnold, J., concurring in denial
of reh'g en banc)) (alteration in Sineneng-Smith). Baird did
not challenge the form of the open carry license application,
so I express no view on the merits of the concurrence. My
colleagues' dicta is just that dicta.

VI

Eruen held that "the history reveals a consensus that
States could not ban public carry altogether." Breen, 597
U.S. at 53 (emphasis in original), Frey, 157 F.4th at 139 n.12
(same). My colleagues defy Breen and hold that California
may not restrict open carry while preserving Californians'
ability to concealed carry. Although my colleagues can
disagree with the breadth of 8ruen's holding, we "are never
free to defy" the Supreme Court. Nat'l Institutes of Health
v. Am. Pub. Health Ass 'n, 145 S. Ct. 2658, 2663 (2025)
(Gorsuch, J., concurring in part and dissenting in part).


